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assessment and the accountability _ of educational institutions: and 
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fr,irly for the limited number of available Places. The chaprer 
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will tend to scrutinize competence assessmer-: practices as well as 
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are available separatcly--see note. The fir^r: is an overview: the 
last is a synthesis of issues. ) (L3A) 
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I. STATE OF THE LAW OVERVIEW 



t 

Over the past decade^ the federal courts have become 
increasingly active in mandating compliance with specific 
competency assessment standards. In dozens of cases, they 
have invalidated test instruments, education requirements and 
experience requirements that private employees and public 
agencies had used in tneir hiring and promotion decisions. In 
response to these trends r some commentator :i have claimed that 
the courts "...are imposing a standard of excellence that does 
not exi^t in other areas of decision making."-^ Others have 
predicted that insistence on rigorous validation standards will 
totally discourage the use oz objective employment tests, and ^ 
substitute in their place either overly subjective practices, 
or ^se hiring based on racial quotas.^ 

The empirical findings reported in the earlier chapters of 
this study tend to substantiate the view that the validation 
standards being promulgated by the courts are far more rigorous 
than the current state of the practice."^ On the other hand, 
these court rulings have taken a general direction that is con- 
sistent with, and often directly incorporates, the consensus of 
informed professional opinion among psychological and psycho- 
metric experts on these issues."* In fact, on certain issues, ' 

where controversy existed concerning the feasibility of fully r 

V 
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complying with certain professionally established standards, 
the courts have tended to take a moderating approach.^ 
Indeed, the trend of the west recent cour^ decisions is toward 
increased "flexibility" {b.-=t continued enforcement of substan- 
tive standards) in response both to a softening of admihistra- 
tive regulations and to a better understanding, learnt from 
experience in previous cases, of the practical realitiss of 
implementing better assessment methods. 

The substantial gap between the current state of the 
practice in competency assessment and existing regulatory and 
judicial enforcement standards raises major public policy 
questions concerning the informational basis upon which such 
standards are promulgated, and the extent to which laws and 
regulations can — or should— attempt radical revisions in well- 
entrenched employer practices. The implications of the dis- 
crepancy between the ideal and the actual, and barriers to 
improving practice are two of the themes rhat will be directly 
addressed in the concluding chapter of this study. ^ The 
present chapter will lay a groundwork for discussion, in 
addition to performing the more basic function of informing 
those in the field of the specific standards currently being 
enforced by the courts, and the likely directions for future 
rulings . 

Much of the attention of psychologists and educators 
concerned with legal standards for competency assessment has 
focused on well-publicized Supreme Court decisions to the 



neglect of i^orrsrt de7ei^:^^rrts in the feiSeral trial courts 
and lower g^^l' at3^ cor These court rulings, how ev , are 

the main so::r^e of zhe ific mandates thar public snd 

vate employers are ^^^trte<5 to follow on a d^ to day zlbjsz^.'^ 
They also ci:="~s&tut3 a non for expi^Hining the zorr^By^'' 

and signlfiz -- -il ^ ^ of f re ^-icr Supreme Court rulings. Conse- 
guently, the :rzLScus^Lon vc.^.:^. follows will aislyze the d^E^ ' . is 
of the federa^ cour a- Levels- 

The :3ta.tJz :f the £aw Prior to grigg^ 

In Title XTU cf^ t=ie I_vrLl Rights Act of 1964, Congrea?: 
enacted a series of pravi< , ons broadly prohibiting employs^rs 
from engaging in di 5crimin-£^ory practices in their hirir-g 
procedures.- Congress vais aware that the use of employieent 
tests wr»s <rr the arrf r±at in some quarters, unrel-^ble 

and biased :::r«' w^^r^e being used in a manner that depfi^==^^ 

___ , , _ _ _ ^ _ _ — ______ _ p 

minority grrrj -5 orr fair employment opportunities. For rhese 

reasons, Ccrr^^c^ss ^tended to include employment testing prac- 
tices and g cusiuete^icy assessment practices within tS^ 
structures er _ ^,e act. However, because of strong feelinr-s 
raised by a deiix^ion of a hearing examiner for the Illincd:^ 



*42 U.S.C- S2300e-2. Originally, employees of private 
educational iast W-Jtions , and of state and local governmeTm 
agencies were exeaipted from the Act; in 1972, however, mosz: 
of these exemptions weie abolished and employees of state ^d 
local governmeiits vere henceforth to be covered by the arrt-L- 
discrimination mandates of the law. (42 U.S.C. S2000e-1) . 

B 
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Pair Employment GcnmEissioh whie:^ suggested tna-t standardized 

rests on which whx^~~ performed rstter than hZj3ax.s could never 

, — 9 

oe used, a provisxeDr was inccr:r>"ated in Tir: e VII which 
specified that it s .^11 not be si :jnlawful eHirrloyment practice 
for an employsrx "t- ^ve and uns^ the resiilts of any pro- 
fessionally der^f^oaesi ability rssrr^rovided that such test is 
not "designed rsiced or usee t^o ^ate because of race.,."-^^ 

Title Vir_ :.s established th e :^qual Employment Opportunity 
Commission^ j^:=± c- Trusted the HEGC with powers to investigate 
allegations - _ drit^rrimihatory erap 57ment practices and to seek 
conciliation aaree^nents to recti any discrimination found. 
In its early -ritejjcrts curing th€ rLd-1960s to effect compliance 
with the Act .-he ZSOC apparently determined that conducting 
ad hoc negotx:^ri6hs with indivnrr^=l companies was not proving 
fully effectrre: Consequently, the Commission decided to issue 
broad guidelines promulgating s^ndards that would be used uni- 
formly in its compliance endeavors. Although the Commission 
had the. authority to issue such guidelines pursuant to 42 U.S.C. 
S20dde-12, such guidelines, not being formal rules or regula- 
tions enacted in accordance with procedures under the Adminis- 
trative Procedure Act, normally would constitute "interpretive 
material," indicating the agency's interpretation of the statu^ 
tory intent. Guidelines of this type normally are held to be 
entitled to no greater weight than "other well-founded testimony 
by experts in the field of employment testing. 

A review of the major early Title VII cases indicates that, 
to the extent that their relevance was noted or accepted by the 



courts^ the EEOC Guideiines were used precisely in th±B rnanner. 
Thus^ in United States v. E. L, Porter Companv ^'^ and e^T^eri- 
v-^ H'K Corporation ,^ the courts upheld the use of gei^ai 
aptitude and mental ability tests which clearly had ncrz oeen 
validated in accordarrr^ with the EEOC guidelines. ■'■^ rr.r::er 
weighing the testimony of expert psychologists for th^ par-::ieSf 
the courts accepted a "common sense" standard, ihdica^iz^g that 
mental ability tests obviously had some relationship the jobs 
at issue. As the court specifically stated in Porte- , -valida- 
tion by a professional psychologist would not be required where 
a nonprofessional company personnel director, who a^eared to 
be familiar with the job duties at issue, offered a ''credible" 
opinion of the test's relevance to the job.-"-^ 

Although in applying such a "common sense" startaarc, the 
courts, in the two cases cited above, upheld use of the general 
ability tests. In a greater number of these early cases, tne 
courts invalidated testing practices under similar general 
"reasonableness** approaches. Thus, in Bobbins v. LocaJ^^2-, 
Internati6naJ^3rot&erhcod-of Electrical Workers , a test on 
electrical theory, which was apparently unrelated to practice 
on the job, was invalidated; in Arrihgtoh Massachusetts Bay 
Trahspor^tation Authority , a general aptitude battery for bus 
drivers and toll collectors was held to have little business 
relevance; and in Hicks, v^jCr own Zelierbach Corporation ,^^ use 
of the Wonderlic and Bennet Mechanical Comprehension, batteries 
for production and maintenance employees was considered 
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unrelated to any valid -.-;F:-ness necessity. But in only 
one of these cases ( Hic^ did the court's decision focus on 
the relevance of the ZHDC Guidelines in any detail; and in that 
case, the court specir T y indicated that the Guidelines were 
consistent with the prrrfessional testimony in the case. 

In short, although: the courts were inclined to invalidate 
tests which were not job-related, especially in situations or 
gross adverse impact on minority job applicants, or of actual 
discriminatory intent, these decisions were made on a case-by- 
case basis, rather t^i by consistent applications of the EEOC 
Guidelines. The results emerged more from the judges' "common 
sense" impressions of the credibility of psychological testimony 
presented to them, and an independent reading of the precedsntial 
impact of prior cases, than from any general tendency to view 
the requirements in the EEOC Guidelines as being binding or en- 
titled to great deference by the courts. In most of the cases 
where employment tests were invalidated, there had been no at- 
tempt whatsoever to undertake validation studies. As indicated 
by the decisions in H^K. ^rter and Colbert , if any minimal 
attempt to show some degree of job-relatedness of these exams 
had been undertaken, the courts may well have accepted defen- 
dant's position, despite lack of professional validation in 
accordance with the EEOC guidelines. 
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The Impact of Griggs 

The era of "common sense" judicial interpretation of 
the reasonableness of employment selection tests by the lower 
federal courts reached its culmination in the Griggs v, Puke 
Power Company cases. Prior to the effective date of the Civil 
Rights Act of 1964, the Duke Power Company had openly discrimi- 
nated against black employees and job applicants on the basis of 
race. When, in response to the new law, the company abandoned 
its policy of segregating Negroes into the "labor department," 
it maintained two requirements for entry (by initial hiring or 
by transfer from "labor") into the other, more desirable depart- 
ments: a high school diploma and successful completion of two 
professionally prepared aptitude tests. At the time the 
case was filed, all but one of the 14 black employees of the 
company remained in the labor department, largely because of 
these barriers. 

The United States District Court for the Middle District 
of North Carolina upheld the legality of these diploma and test 
requirements, and specifically rejected the EEOC's position that 
Title VII required a showing that the tests or diploma require- 
ments at issue were specifically related to the duties of a 

^ _ _ _ _ _ 

particular job. The court reasoned that 42 U.S.C. S200Ge-2 

required merely that employment tests be "professionally devel- 
oped" and that the tests at issue (the Wonderlic Personnel Test 
and the Bennet Mechanical Comprehension Test) were well-known 
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standardized tests in the area, developed by competent profes- 
sionals. In affirming the lower Court's decision, the United 
States Court of Appeals for the Fourth Circuit further indicated 
that the company had a valid business purpose in seeking to 
upgrade the general level of intelligence of its employees in 
a manner that would facilitate later internal promotions. The 
court specifically ruled that the EEOC Guidelines were not 
binding on the court because they were contrary to the legis- 
lative history which, the court held, indicated that Congress 
expected that general intelligence tests such as the Wonderlic 
would be permitted under S200de-2.^'* 

The central issue in the case when it reached the Supreme 
Court, then, was whether S20dde-2 should be interpreted (as 
held by the lower courts) to permit diploma requirements and 
the use of general intelligence tests "designed by profes- 
sionals," or whether (as set forth in the EEOG Guidelines) a 
diploma requirement or an employment test would be considered 
an arbitrary barrier and not "professionally developed" if ah 
adequate showing had not been made of its direct relationship 
to the duties of the job at issue. In Griggs ^^, the Supreme 
Court unequivocally endorsed the EEOC's interpretation of the 
statute on these critical points: 

From the sum of the legislative history relevant in 
this case, the conclusion is inescapable that the EEOC's 
construction of S703 (h) to require that employent tests 
be job-related comports with congressional intent. 

Nothing in the Act precludes the use of testing or measuring 
procedures; obviously they are useful. What Congress has 



forbidden is giving these devices and mechahisihs ccntrolihg 
force unless they are demonstrably a reasonable measure of' 
job performance.... What Congress has commanded is that 
any tests used, must measure tlie person for the job and not 
the person in the abstract. 26 



The crux of the Griggs decision* was expressed in the 
Supreme Court's statement that both a high school diploma 
requirement and an employment selection test must be "shown to 
bear a demonstrable relationship to successful performance of 
the jobs for which it was used."27 However, since the Duke 
Power Company admitted that it had not undertaken any meaning- 
ful study of job-reiatedness, the Court did not have occasion 
to spell out in detail the manner in which such a "demonstrable 
rei^ivi ^nEUp" should be established. 

" ■ ' *e fact that the EEOC's interpretation of the 
criti<:ai . .:e of job-relatedness Sad been fully endorsed by a 
unanimous Supreme Court in Sriggs , together with Chief Justice 
Burger's statement in his opinion that "the administrative 
interpretation of the Act by the enforcing agency is entitled 
to great deference, "^8 it was logical for the lower federal 
courts to assume that the specific, detailed validation require- 
ments of the EEOC Guidelines henceforth should be considered the 



proper benchmark for analysis of Title VII cases. In contrast 
to their prior limited authority, the Guidelines were now given 



*Griggs is also important, of course, for its holding that 
under Title VII an employment practice which has the effect 
of disproportionately excluding minority applicants will place 
a burden of justification upon the defendants, regardless of 
whether any actual intent to discriminate had been established. 

T 9 



virtually the binding effect of law. The predominant position 
of the lower federal courts was articulated by the Fifth Circuit 
Court of Appeals as follows: 

Their guidance value is such that we hold they should be 
followed absent the showing that some cogent reason exists 
for noncompliance. 29 

in the years following Griggs , the general pattern of judicial 
analysis in Title VII cases (after having found adverse impact 
on protected minority groups) was to closely analyze job- 
relatedness requirements, with specific reference to the EEOC 
standards aoplicable to the given situation, and often to 
measure the employment selection devices at issue in relation 
to those standards. 30 

This trend toward incorporation of the specific EEOC Guide- 
line standards culminated in the Supreme Court's 1975 decision 
in Aibermarle Paper Company v. Moody . 31 as the Court stated 
at the beginning of its opinion, one of the critical issues it 
sought to resolve in Albemarle was the precise question left 
open by Griggs as to the specific showing an employer must make 
"to establish that pre-employment tests.. -are sufficiently 
•job-related' to survive challenge under Title VII. "32 unlike 
the defendants in Griggs , the Aibermarle Company had hired an 
industrial psychologist to study the job-relatedness of the two 
general ability tests, the Beta Examination and the Wonderlic, 
utilized by the company for hiring for jobs in a number of func- 
tional departments, each having one or more distinct lines of 



progression, ftlbeiharle's psychologist undertook a "concurrent 
validation" study dealing with ten job groupings selected near 
the top of nine of the lines of progression* Within each 30b 
grouping, the study compared the test scores of each employee 
with independent rankings of the employee, relative to each of 
his co-workers, made by two of the employee's supervisors. The 
results of this study indicated significant correlations in 
three job groupings for the Beta test, seven for the Wonderlic 
and two for both. 

To a layperson unfamiliar with the technical requirements 
of test validation measurement, such a study may well have ap- 
peared to be reasonably job-related on a "common sense" basis. 
Such, in fact, had been the holding of the district court judge 
in this case. The Supreme Court, however, held that the funda- 
mental benchmark for assessing compliance with Title VII job- 
reiatedness requirements was to be the EEGC Guidelines which 
"draw upon and make reference to professional standards of test 

validation established by the American Psychological Associ- 
.. „33 

ation. The Gourt then held that "measured against the 

Guidelines, Albemarle's validation study is materially defec- 
tive in several respects. "^^ Specifically, the Gourt pointed 
out that the validation correlations, obtained for certain job 
groupings, did not apply to each of the company's lines of 
progressions. The study did not meet the requirements of 
S1607.4{c) (2) of the Guidelines, because there was no evidence 
of "significant differences^ between the categories of jobs 



showing correlations and those which did not. Similarly, use 
of vague supervisory rating standards as a criterion measure 
were held to be in violation of Sl607,5(b) (3) , (4) • In all, 
the court explicitly endorsed various provisions of the EEOG 
Guidelines, not fewer than eight times in the course of its 
opinion. * 

The forcefulhess of the court majority's incorporation of 
the EEOC Guidelines in its opinion was illustrated by the fact 
that two of the Justices (one of whom had been the author of 
the Griggs decision) , felt compelled to register a protest 
against "the Court's apparent view that absolute compliance 
with the EEOG Guidelines is a sinequa non of pre-employment 
test validation. "35 Although acknowledging that the Guide- 
lines are entitled to "great deference," Chief Justice Burger, 
in dissent, also protected against the majority's "wooden 
application of EEOC Guidelines" and reiterated the point that 
not being rules or regulations entitled to the force of law, 
the Guidelines should be given no more weight than other well- 
founded testimony by experts in the field. 

Despite the reservations of the Chief Justice and Justice 
Biackmun, the other six Justices of the Court who held that 
Albermarle 's validation study must be "measured against the 
Guidelines," decided that the EEOC Guidelines should—in effect. 



*The Court's strong reliance on the Guidelines is further 
evidenced by the fact that nowhere in its validation analysis 
did the Court cite prior Title VII decisions of the lower 
federal courts. 



if not in technical parlance — be given the full weight of law. 
Presumably, their decision was based on the view that in cases 
like Albemarle, involving a history of purposeful racial dis- 
crimination, the equal employment opportunity laws must be vig- ^ 
orously enforced and the Guidelines provided strong standards 
for doing so. In addition, given the increasing magnitude and 
complexity of test validation cases then winding their way 
through the courts, the judges undoubtedly felt that consider- 
ations of judicial economy made utilization of a consistent set 
of enforcement standards, promulgated by the federal agency 
having greatest expertise in the field, highly advisable*37 The 
practical effect of the courts' adherence to the EEOC Guidelines 
following the Sriqqs - ftlbermarle decisions is dramatically illus- 
trated by the overwhelming rate of plaintiff victories in the 
major Title VII litigc^tions during this period* bur research * 
has identified a total of 70 reported Title VII cases decided 
by the federal district courts and courts of appeals from 
1971-76.38 Of this total, plaintiffs were victorious in 56 
cases, defendants in 13, and in one case involving dual vali- 
dation issues, each side partially prevailed. Thus, plaintiffs 
won 80% of these litigations, a substantially greater proportion 
of victories than apparently was the trend prior to the Griggs 
decision.* 

*In the subset of cases involving claims against public 

employers separately considered , we find that there was a total 

of 31 such, cases and that plaintiffs were victorious in 26 of . 

them or 84% of the time. ' 
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It is interesting to note thit of the 14 cases where defen- 
dants prevailed, in whole or in part on test validation issues, 
in only one instance ( Allen v. City of Mobile ^^^ did a court 
base its ruling essentially oh a "contmon sense rationality" 
analysis inconi isteht with the EEOC standards, in six of the 
defendant victory cases, the courts held after analysis that 
defendants' practices were in compliance with EEOC require- 
ments. '^O In the other cases, the courts did not find the 
EEOC requirements had been met, but held that for a variety of 
reasons Title Vii job-relatedness provisions (the threshold 
issue for invocation of the Guidelines) need not be applied. 

In the large majority of cases where defendants' testing 
practices were invalidated, the courts steeped themselves in 
psychometric concepts and issued detailed opinions (often 
running 30 or 40 pages or more in length) , which diisected the 
challenged practices in terms of the technical requirements for 
content validation, predictive validation, concurrent valida- 
tion, etc. As the Court of Appeals for the Second circuit 
stated in Vulcan Society of New YorJc Cfty^ire Department v . 
Civil Se rvice Cdminissioh . "Cases like rhis one have led the 
courts deep into the jargon of psychological testing."'*-^ 
and large, the judges appear to have proved themselves adept in 
comprehending and applying this technical jargon. Although 
lower court judges were occasionally accused of confusing the 
concepts of construct and content validation, in general, 
defendants' appeals were based on claims of overly vigorous 
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application of the standards to the facts at issue^ rather than 
on any allegations of misunderstanding or erroneous application 
of the psychometric concepts. 

Although the courts in general rigorously appliecS the EEOC 
Guidelines^ it is important to note (especially in light of the 
findings on the state of the practice set forth in Chapters 1-4) 
that the courts generally were aware (presumably through the 
testimony of expert witnesses) of professional reservations on 
a number of the specific requirements in the Guidelines, and 
tended to avoid basing their decisions on these controversial 
items. Thus, for example, although +1607. S (a) of the Guide- 
lines specifically required a showing of criterion validation 
except where it could be shown that criterion validation "is 
not feasible," the courts repeatedly finessed the question of 
the feasibility of criterion-related studies in the particular 
situation, and tended to operate on the working assumption that 
the primary focus would be en compliance with content valida- 
tion sttindards.^^ Similarly, the courts also tended to avoid 
the second major controversial aspect of the EEOC Guidelines: 
their insistence upon proof of the unavailability of alterna- 
tive testing procedures having a lesser adverse impact, even 
if the test at issue was shown to be job-related,^*^ although 
in several cases involving particularly egregious patterns of 
discrimination the available alternative standard was actually 
imposed. 

Thus, by 1976, the state of the law on Title VII test vali- 
datioh issues seemed relatively well settled. Basic adherence 



to the EEOC standards was the rule of thumb, although the 
courts, without frontally challenging or undermining the basic 
applicability of the EEOG Guidelines, tended to deftly avoid 
fully imposing several of the most controversial features.* The 
Supreme Court's largely unanticipated decision in June, 1976 in 
Washingto n v. Davis , ^"^ however, sparked a basic reappraisal 
of many of the operating assumptions in this area. 

Washington v. Davis : A Dramatic Jolt 

The Supreme Court's ruling in Washington v. DAvis had two 
major dimensions: (1) it was a pronouncement that, contrary 
to prevalent understandings in the lower courts. Title VII job- 
relate'3ness standards should not be applied in cases brought 
under the general provisions of the equal protection clause of 
the fourteenth amendment to the Constitution (as contrasted with 
cases brought directly under the Title VII statute) , unless a 
finding had been made of actual intent to discriminate on the 
part of the defendants;** and (2) it upheld the legality of a 



*Some courts noted that although basic adherence to the 
EEOC standards was essential, they would not require defendants 
to "justify every selection device to a raathematic certainty." 
Boston NAACP v^ Beecher . 504 F.2d 1017, 1022 (1st Cir. 1974). 



*Unc^er Title VII, as the court had held in Griggs , job- 
relatedness requirements would apply if a discriminatory impact 
of the defendant's practices had been shown, regardless of the 
existence of any discriminatory intent. Since the 1972 amend- 
ments to Title Vli had extended coverage of the Act to state 
and local govermeht agencies, almost all employment discrimina- 
tion cases in recent years have been brought under Title VII. 
(The Davis case had been filed prior to the 1972 amendments.) 
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civil service verbal ability test which clearly had not be-^": 
validated in ^cordance with the EEOC standards. 

Some commentators have interpreted this latter holdin 
being a substantial reversal of the Court*s position in Gr 
and Albermarle . However^ an analysis of the specific facts 
and setting of the case, as well as the Court's tortuous at- 
tempts to avoid directly confronting the issue of the relation- 
ship between this holding and its prior decisions, indicates 
that the Court's actual message in Davis , on this point, cannot 
be understood in such simple terms. Subsequent signals from 
the Supreme v/jurt and post-Davis decisions of the lower federal 
courts ind:L!r=t:e that the Griggs - Albemarle holdings remain 
viable; but s^ince Davis , their application is undertake in a 
somewhat mox^ 'flexible" manner. In order to understand these 
developmentrs, it is necessary to first briefly discuss the 
specific facts and rulings in the Davis case. 

The employment selection instrument at issue was the 
personnel examination given throughout the federal Civil Service 
("Test 21") which focused on verbal ability, vocabulary, reading, 
and comprehension. The defendant in the case, the Washington 
DC Metropolitan Police Force, had made significant strides in 
recent years to actively recruit minority applicants for police 



Under these circumstances, the Court's likely objective in 
rendering this holding on the issue of intent was to avoid 
^staiplishing a constitutional precedent with far-reaching 
irapLLications for many other areas of government activity; the 
court probably did not mean to limit the applicability of the 
job—reiatHdness requirements. See 426 U.S. at 241. 
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jobs^ and had been highly successful in this endeavor, A 
substantial number of blacks had been recruited and appointed 
to the police forc^^ and^ as the district court specifically 
heid^ the police cs^partment practices constituted "a model 
nationwide" of affimative action procedures. Despite this 
notable success, statistics indicated that blacks, to some de- 
gree, still failed Test 21 in numbers disproportionate to that 
of whites.* Although there were no validation studies showing 
whether success on Test 21 correlated with actual success on 
the job, the defendant's validation studies indicated I positive 
relationship between success on Test 21 and performance in the 
police training program. The district court had accepted these 
indications of "training course validation" sufficient 
proof of job-relatedness. 

The Court of Appeals for the District of Columbia Circuit, 
although noting the department's impressive affirmative action 
attempts, held that the departorent must prove job-relatedness 
more directly. Success in a training program was an inappro- 
priate criterion measure, absent proof that the curriculum of 
the program was related to the job. This selection procedure 
appeared to be primarily a measure of an ability to learn class- 
room materials, without being an actual predictor of a police 
officer's performance on the job. The appeals court reversed 

*This adverse impact may, in fact, have been related to the 
very success of the affirmative action program, since active 
recruitment may have attracted a disproportionate number of less 
qualified black applicants. See Lerner , supra note 2 at 268. 
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the district court's holding, noting that all prior cases 
which had considered this issue had uniformly rejected the 
concept of training course validation* 

The Supreme Court's ruling on this issue reinstated the 
holding of the district court. The decision did not address the 
Title VII precedents concerning test validation upon which the 
court of appeals had ruled. The Supreme Court was able to avoid 
confronting those holdings because of the dichotomy it created 
in Davis between constitutional liability (based on intent) and 
statutory liability under Title VTT (based on impact) • Since 
Davis did not include a Title VII claim, and there was no basis 
for a claim of intentional discrimination (the department had a 
"model" affirmative action program) tJie constitutional claim was 
easily disposed of. The only relev^t validation standards left 
to consider were regulations of the United States Civil Service 
Commission. These regulations, according to the Court majority's 
reading, specifically included "success in training" as a proper 
criterion for assessing the validity of a srelection instrument.* 
Therefore, Test 21 was upheld. 



M26 U.S. at 250. Justice Brennan, dissenting in Davis , 

claimed that the majority opinion misread the_Civil_ Service 
Conunission regulations on this point. 426 U.S. at 261-262. 
The Justice Department , citing "evolutions in the field" (such 
as the 1974 revisions of the APft Standards) , had requested a 
remand for further consideration by the district court on this 
issue. Note also that the Civil Service Commission, as one of 
the federal agencies endorsing the 1976 Federal Executive Agency 
Guidelines and 1978 Uniform Guidelines, presently does not ac- 
cept the use of a training course validation criterion which has 
not been shown to be related, to actual performance oh the job. 
See Uniform Guidelines SS14.B(3), 14.C(7)* 



Even though the Davis holding was not technically a decision 
applying Title VII, certain statements in the decision seem to 
suggest an interest in moderating somewhat the strict applica- 
tion of validation standards, even in Title VII situations. 
Although the Court went out of its way to base its training 
course validation holding oh now outdated civil service regu- 
lations, which technically have no relationship to Title VII 
requirements. Justice White, writing for the majority also went 
on to hold: 

Nor is the conclusion foreclosed by either Griggs or 
Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975); and 
It seems to us the much more sensible construction oF " 
the job reiatedness r^uirement . 

This language could mean that in any test validation case, even 
under Title VII, if the defendants have, in good faith, imple- 
mented an effective affirmative action program,* and the test 
at issue involves a relatively simple verbal ability test which 
is "obviously" relevant to the job at issue, adherence to tech^ 
nicai EEOC job-relatedness requirements may be relaxed.** 



^ *This position is consistent with the "bottom line" concept 
m S4.C of the 1978 Uniform Guidelines which indicates that if 
the basic total effect of the employer's practices is non- 
discriminatory, enforcement will not be focused on possible 
minor, specific violations. See also Blumrosen, Developments 

-^a76 36 FEDT B.jT 55 
(±977) , Purnco Construction Corp. v. Waters, 438 U.S. 567 (1978) 
(word of mouth hiring procedure resulting in high minority 
representation upheld) . 

** Note also Justice Stevens' comment in his concurring 

opinion that qualifications of law enforcement officials is an 
area "in which the federal district judges have greater exper- 
tise than in many others," and that Test 21 is a minimal verbal 
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In sum^ the best interpretation of the overall implications 
of the Supreme Court's complex consideration of test validation 
issues in Davis would appear to be that the basic substance 
of Title VII job-relatedness standards^ as articulated in the 
agency guidelines^ should continue to be enforced; but that if 
a defendant is acting in good faith and a simple entry level 
examination has obvious job relevance, courts should not be 
overbearing in insisting on technical psychometric require- 
ments. That the Supreme Court intended to promote continued, 
though perhaps more flexible, enforcement of the EEOG Guide- 
lines, is indicated by positions taken by the Court in later 
cases involving enforcement of EEOC Guidelines. For example, 
in invalicJating height and weight requirements which had a 



ability test which appears. "manifestly relevant to the police 
function." (426 U.S. at 254-255) 

But c£. Note, "Developments in the Law^ 1975 Term," 90 
Harv. L. Rev. 56, 122 (1976): "The majority's emphasis on the 
importance of verbal skills in fulfilling the requirements of 
police work suggests that it may have found training course 
validation acceptable only because of ah independent belief 
that the challenged test was indicative of skills necessary for 
successful job per formance. The petitioner ' s brief cited in 
detail various Commission reports on police functions which 
would support such an impression. But the inherent unrelia- 
bility of such untested beliefs is the reason that the EEOC 
regulations and courts have required objective empirical 
studies. " 

Note in this regard that, contrary to the opinion of some 
commentators such as Lerner , supra , note. 2, it was the "com- 
plexity" of police work, as contrasted with the simple labor 
tasks at issue in Griggs , which promoted the Supreme Court's 
"flexible" approach. in fact, it appears that only because 
Test 21 was perceived as being "simple" and "obviously" related 
minimal job-related abi ities , that the Court felt confident in 
upholding its use, despite the absence of rigorous validation « 
evidence. 
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discriminatory impact on female applicants for correctional 
officer positions, in Dothard v. Rawlihson SS, the Court cited 
§ri2£S, Albemarle, the EEOG Guidelines, and Davis in its discus • 
sion of job-relatedness requirements, indicating a presumption 
of continued compatability of prior pronouncements with Davis . 
Even though a number of lower courts, even before Davis, had 
not applied specific job-related validation requirements in 
cases of this type, the Supreme Court now held that in order to 
establish the bona fides of the height/weight requirements, a 
test for applicants that directly measures strength should be 
adopted and validated in accordance with Title VII standards. 
Furthermore, in a number of other post- Da^is cases, the Court 
specifically repeated its statements that EEOC Guidelines are 
entitled to great weight and cited Grjggs and/or Albemarle as 
examples of proper application of EEOC Guidelines. 56 

Developments Post-Davis 

For the period since the Supreme Court issued its decision 
in Davis, we have identified 42 reported test validation deci- 
sions by the lower federal courts. 57 of this group, plain- 
tiffs prevailed in 18 cases, defendants in 19, and 5 involved 
remands or other situations whose outcomes were as yet unde- 
termined. In the decided cases, then, the plaintiffs have 
prevailed in only 47%.* 



*Out of the subset of 24 public employer decisions in the 
post-Davis sample, plaintiffs have prevailed in 11 and defendants 
in 13, In these situations, then, plaintiffs prevailed 46% of 
the time. 
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These statistics, when compared with the much more striking 
pattern of plaintiff victories for the similarly selected sample 
of pre- Davis cases reported, supra at [p. 15], would appear to 
substantiate our expectation that Davis is being interpreted by 
many courts as calling for a "more flexible" approach to defend- 
ants' validation evidence. However, the entire statistical 
difference probably cannot be attributed to the impact of Ba^vis . 
The very fact that Title Vil and the Guideline standards have 
been in existence for almost a decade have led many to increas- 
ing sophistication and improvement in testing practices (or in 
the manner of presenting them to courts) , at least by the large 
employers who might expect to have their hiring practices close- 
ly scrutinized by plaintiff groups or enforcement agencies.* 
Whereas defendants in the early cases often stipulated that no 
validation measures whatsoever had been undertaken, the issue 
in the "second generation" cases generally has been whether 
validation studies, which defendants did undertake, met legal 
requirements. Given these realities, the fact that plaintiffs 
continued to prevail in almost half the cases substantiates the 
view that, despite the trend toward "flexibility" heralded by 



*Compare_pn this point the hypothesis in Chapter lof this 
study [p. 118] that mature organizations "...are most likely 
to support a program of selection validation...". Chapter 1 
fur ther hypot:hesizes that the prime strategy of an organization 
which is "visible" will be "to document its selection practices" 
(i.e., by showing a lack of adverse impact) rather than to 
validate its proved defendant success rate in major court cases.. 
This would be consistent with either enhanced documentation (and 
increased sophistication in presentation of available evidence) 
or improved validation procedures. 
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Bavis*, the courts coatinue to apply substantially the relevant 
validation standards. 

A strong commitment to continued adherence to the require- 
ments of the Guidelines has, in fact, been explicitly articu- 
lated by most of the lower courts. For example, the Court of 
Appeals for the Seventh Circuit in United States v. City of 
Chicago specifically reiterated the Georgia, Power standard 
that compliance with the guidelines will be required, absent a 
showing of cogent reasons for their non-use. 59 p^i^o signifi- 
cant in this regard is the recent decision in Allen v. Cij-y ^ 
Mobile^O in which Judge Pittman, the same judge who had 
refused to follow the Guidelines in 1971 (immediately after 
S^ig^fsj , relied on Albemarle and Georgia Power and held that 
the Guidelines would be rigorously applied (and, specifically 
in this case, the highly controversial requirement to consider 
alternative methods having less discriminatory impact) . The 
decision in Allen , announced the same week the 1978 Uniform 
Guidelines went into effect, also indicated that the now 



*This trend was also apparent in the promulgation, shortly 
after the Dagis ruling, of the new Federal Executive Agency 
Guidelines, which modified the EEOC standards in many critical 
areas, such as the statistical definition of adverse impact, 
preference for criterion-related validation, insistence" on 
empirical job analyses, requirements for differential valida- 
tion, and searching out of selection methods with lesser impact. 
(See*_e.g., 41 Fed. Reg. 51744 Nov. 23 1976) Because of these 
modifications, the EEOC refused to adopt the FEA Guidelines 
which were endorsed by the Justice Department, the Labor 



unified position of the federal eriforcenient agencies would add 
additional clout to the Guidelines. 

Perhaps the most graphic way to illustrate the complex 
interplay (in a general context of improved defendant testing 
practices in the post-Davis era) between continued, although 
"flexible" enforcement of the Guidelines, is to compare the 
handling, in a similar setting, by the same judge of employment 
selection issues before and after the Davis decision. The wo 
Bridgeport Guardians cases,* both decided by Judge Newman of 
the Connecticut District Court (the first in 1973 r before Da^is, 
and the second in 1977, after Davis), provide a rare opportunity 
to engage in such a comparative analysis. 



Department, and the Civil Service Commission. instead, the 
EEOC re-issued its original 1970 Guidelines. The existence of 
this inter-agency competition was, of course, quickly made 
known to the courts. Generally , instead of preferring one set 
of standards or the other, the judges would purport to apply 
both in their large areas of overlap. See, e.g.. Friend v^ 
Leidinger , 446 F. Supp. 361, 367 (E.D. Va. 1977); affd. 588 
F.2nd 61 {4th eir._1978); Dickerson v. U.S. Steel, 17 E.P.D._ 
18528 (E.D. Pa. . 9:Z8j^^ NftftCP Ensle^Branch v. Seibels, 13 E.P.D. 
S111504 (N^^^ &la^-1977)- . In 1978 r all these federal agencies 
finaily agreed-to-ictintly accept a new set of Uniform Guidelines 
(See n. 4, su2£B*) Most ot tiie FEA modifications were maintained 
in the 1978 Uniform Guidelines, although on some points, such as 
specific requirements for content validation^ the 1978 version 
moved closer to the original EEOC position. 

,*These cases, involving challenges to hiring practices of a 
municipal police force, are also obviously close in their facts 
to the precise situation in Davis , ftn overview of those cases 
(which are quite numerous) in our sample involving police 
department hiring practices, provides some interesting insights. 
Of 15 such cases in the pre-Davis sample, plaintiffs were upheld 
onthe validation issues in 12 instances^ with courts often 
holding that general intelligence or basic skill tests , somewhat 
similar to Test 21, were invalid because. they were not job- 
related. See e.g., Castro v. Beeches , 334 F. Supp. 930 (D. Mass 



The first of those cases, Bridgeport Gdardiani^^- Members 
of Bridgeport Givi3^ervice Commission et al. ,^^ (referred to 
as "Bridgeport i") concerned a challenge primarily to the use of 
a standardized ability test battery (covering reading comprehen- 
sion, vocabulary, arithmetic, exercise of judgment, general in- 
formation and "capacity to observe and remember faces and basic 
biographical data") ,^3 ^j^.^j^ ^^^^ ^ cut-off score 

and rank list basis for selection of municipal police officers. 
After holding that there was a clear pattern of adverse impact 
(the passing rate for whites was more than 3 times the rate for 
blacks and Puerto Ricahs) , the court reviewed in some detail the 
"standards applied in the field of psychological testing. "^^ 

In doing so,. Judge Newman displayed a sophisticated under- 
Standing of the psychometric techniques, noting, for example, 
the difficulty of establishing precise criterion measures for 
complex jobs. Citing the provisions of the EEOC Guidelines 
then in effect, which stated a clear preference for predictive 



1971) , affld, 459 F.2d 755 (1st Cir . 1972). Although as indi- 
cated in the main text, this predominant pattern of plaintiff 
victories seems to be changing, in the few post-Davis police 
cases reported to date, plaintiffs have still been successful 
in overturning police examinations. Apparently, the limited 
scope of Test 21 in Davis was not typical of the more extensive 
police entrance batteries used in other ar^'as and the courts, 
therefore, continued to strike down these tects as not being 
job-related. See, e.g., U.S. v. City of Cfticago, 599 F.2d 915 
i7th Cir., 1977), ce rt , den, , 934 U.S. 875 (1978); Guardians 
Association v. Civil Service Commissior; 4?1 F, Supp. 526 
4;S.D.N.Y. 1977), vacated and remanded, 562 F.2nd 38 (2hd Cir. 
1977[, on remand 466 F.Supp. 1273 (S.D.N. 1979); NAACP, Ensle^ 
Branch V. Seibels 13 E.P.D 11, 504 (N.D. Ala^ 1977) , Allen v. ' 
City of Mobile 464 F. Supp^ 433 (S^D^ Ala^^»78) Scf. Detroit 
Police Officers v. Young, 466 F. Supp. 979 (E.D. Mich. 1978). 
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validation, the Judge indicated that a concurrent study probably 
could have been undertaken by the employer in this case, since 
test scores were still available for a substantial number of 
the present patrolmen and the suit had been pending for nearly 
a year. Nevertheless, since no attempt at such a concurrent 
validation study had been undertaken, the court turned to a con- 
sideration of defendant's assertions that content and construct 
validation had been adequately demonstrated. He determined that 
professional standards of content and construct validation had 
not been met because of the lack of an adequate job analysis: 

There is no evidence that the job of a Bridgeport 
patrolman has ever been analyzed to determine what 
knowledge an applicant should be required to possess or 
what constructs should be identified in a prospective 
patrolman. The current job descriptions are rudimentary 
at best and most likely inadequate for such analysis, 
had it been attempted. There has been ho showing that 
the exam measures with proper relative emphasis all or 
even most of the essential areas of knowledge and the 
traits needed for proper job per f ormance. 65 

Judge Newman's decision was subsequently affirmed by the 
United States Court of Appeals for the Second Circuit which 
noted that "Judge Newman meticuicusly reviewed the evidence." 
In its decision, the Second Circuit, as .-.ight be expected from 
an appellate court which did not hear direct testimony, empha- 
sized the facial lack of content validity, with reference to 
specific examination questions, rather than the more complex 
defects in the process of undertaking an adequate job analysis 
elaborated by Judge Newman. The court also noted the arbi- 
trariness of the cut-off score requirement, which appareh, iy 
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had been mandated by a city ordinance^ without reference to 
the requirements of the specific police job at issue. 

In 1977^ Judge Newman had occasion to rule on another chal- 
lenge to examination procedures of the Bridgeport Police Depart- 
ment. In this later case^ Br idgeport_Saardiahs v^^ridgepo rt 
P-olice Department67^ ( Bridgeport XX ) the dispute was about the 
promotion examination for police detectives.* In contrast to 
his 1973 ruling^ Judge Newman now held that the exam appeared to 
satisfy applicable job-relatedness requirements and he refused 
to issue a preliminary injunction invalidating the use of the 
examination. A review of the facts in the latter case indicates 
that the differing outcome in Bridgeport II stemmed both from a 
marked improvement in the defendant's testing and validation 
procedures, and a post- Davis judicial inclination to apply the 
basic substance, but not each technical detail, of the EEOC 
Guidelines. 

After Judge Newman's original ruling in Bridgeport I , city 

officials had hired McCann Associates, a management consultant 

firm with substantial experience in civil service personnel 

matters, to "prepare an exam free of any racial or cultural 
' II 68 

bias." The firm undertook ah extensive 30b analysis. 
Interviews were conducted with numerous police detectives and 
captains of the relevant divisions. The firm also reviewed 



♦Promotion procedures had also been challenged in the 
1973 case, but because of a lack of evidence of discriminatory 
impact, the court did not review the job-relatedness of those 
procedures at that time. 
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statistics in the detective bureau files which provided indicia 
of the types and quantity of work done by local detectives. 
Based on this information, a job description was prepared which 
identified 20 categories of tasks, within each of which 10 to 
20 specific tasks were set forth* This job description was 
then compared with a subject matter checklist which the firm 
apparently regularly utilized in its work oh police examina- 
tions. Fourteen of the 52 areas on the checklist were selected 
as being pertinent to the duties of detectives in Bridgeport. 
Examination questions were then prepared reflecting the rele- 
vant weight and importance of each function in Bridgeport, as 
indicated by job analysis. As a final step, a reading index 
was applied to the entire examination to establish the degree 
of reading difficulty {the index revealed that the exam was at 
the eighth and ninth grade levels of reading difficulty).* 

A comparison of the detailed job analysis undertaken in 
Bridgeport II , with the impressionistic job descriptions uti- 
lized in Bridgeport— I , dramatically illustrates the substantial 
changes in practice that were implemented as a result of the 



*fhe cut-off score of 75 on this examination was determined 
by the McCann firm based on the fact that the_ average national 
correct answer rate on these questions was 68%. Based on a, 
determination that a somewhat higher level of proficiency was 
desired for Bridgeport detectives (and influenced by the Civil 
Service Gommission rule mandating a 75% score on all civil 
service exams) , an additional 7% was added to this national 
average. The court held that this cut-off approach was accept- 
able under S1607.6 of the EEOC Guidelines , which specif ied only 
that cut-off scores "will be reasonable and consistent with the 
normal expectations of proficiency within the work force...". 
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court's original ihtervehtioh in this area. Judge Newman, in 
contrast to his sharp criticism of the lack of adequate job 
analysis in Bridgeport I , now stated that the steps outlined in 
the preparation of this job analysis and examination "disclose 
an adequate level of skill, objectivity, and concern with 
achieving content validity. "69 plaintiffs' expert in the case 
was the "ubiquitous" Dr. Barrett, "7° who had testified on 
their behalf in the Bridgeport i . He criticized some of the 
steps taken in the job analysis and test preparation procedures 
because of their lack of strict conformity with the APA stand- 
ards. However, the court, while noting that the APA standards 
are "relevant to an assessment of an exam challenged in a Title 
VII suit," nevertheless, summarily set aside Dr. Barrett's 
objections as amounting to technical deficiencies which did not 
substantially affect the fact that "the end product achieved 
sufficient content validity."* 



*43i F. Supp. at 937. Dr. Barrett also challenged the 
basic content of the examination questions themselves. Using 
specific questions as examples, he claimed that they did not 
really distinguish between those who can adequately perform on 
the job and those who can not. For instance, he objected to 
questions that required abstract knowledge, unrelated to 
specific job tasks, such as a question concerning national 
statistics on the incidence of forgeries. Although exhibiting 
some _ degree of skepticism concerning the significance of these 
criticisms. Judge Newman, nevertheless, decided to fully con- 
sider the objections. Specifically, he undertook a "judicial 
examination reading" in order to reach a reasonable conclusion 
as to the frequency of the type of questions being criticized 
by Dr. Barrett and in order to detemine whether, assuming 
arguendo the validity of the criticisms, they substantially 
afl-ected the overall outcome. Although, as the Judge himself 
acknowledged, judicial exam reading has its own dangers in the 
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In short. Judge Newman's approach to testing validation 
issues in Bridgeport II exemplifies the pattern in post- Davis 
cases of flexible but substantial enforcement of the EEOC Guide- 
lines in a context of dramatically improved employer testing 
and validation practices.* Apparently, taking a cue from the 
Supreme Court's approach in Davis, Judge Newman carefully ap- 
plied the Guidelines, but at the same time he gave short shrift 
to highly technical objections of plaintiff's expert witness. 



context of police functions which "are not foreign to the judi- 
cial experience (431 F. Supp. at 937, cf. Washington Bavis , 
^supra n. 50 at 255 [Stevens, J., concurring]), he considered 
such an undertaking to be justified. 

_ After personally analyzing each question on the exam, the 
Judge deteriPined that there were eight questions for which 
arguably more than one of the multiple choice answers might be 
correct. In addition, he identified ten questions which, on 
their face, may have been unsuitable becaiuse the knowledge 
tested for seemed unrelated to actual performance of a detec- 
tive's duties or was otherwise unsuitable. Rather than reaching 
the issue of whether a finding of eighteen possibly questionable 
items by a judge who does not claim to have psychometric skills 
should provide the basis for invalidating part or all of the 
examination. Judge Newman decided to ask the defendants to 
rescore the tests, eliminating the ten unsuitable questions and 
allowing credit for an additional correct answer to the eight 
multiple choice questions to see if the results would have been 
materially affected. The results of this rescoring indicated 
that they would not; there was a very slight variation in the 
ranking of candidates, but the rescoring did hot produce a 
passing grade for any black candidate, and did so for only one 
Hispanic applicant. 

*In contrast to the highly favorable affirmative action 

stance of the police defendants in Davis , in Srid;gepor£ , despite 
the 1973 ruling in Bridgeport I , there still were no black or 
Hispanic supervisors on the police force. This fact, which was 
emphasized by Judge Newman, undoubtedly affected the degree of 
scrutiny. which he applied to the challenqed practices, which 
nevertheless were upheld. 
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once he was satisfied that there had been substantial compliance 
with basic professional and SEOG content validation standards. 
It is impossible to weight these two factor S-- improved valida- 
tion procedures and moderated judicial review standards— but it 
appears that both contributed to the reversal of the police 
department's fortunes in the second case.'^^ 
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II, IMPLIGATIONS FOR EDUCATION 



The legal standards developed in the Title VII employment 
selection context have important direct and indirect implica- 
tions for education. Title VII, by its terms, directly applies 
to the hiring practices of local government agencies, including 
school boards. In addition, as the Supreme Court stated in 
Gric?s , diplomas issued by secondary schools and higher educa- 
tion institutions are also subject to Title VII job-relatedness 
requirements, if utilized as hiring or promotional criteria by 
employers. Aside from these areas of direct applicability, the 
courts • extensive scrutiny of testing instruments under Title 
VII also provides an important precedential point of reference 
against which the validity and suitability of a wide variety of 
educational testing practices may be measured. For example, in 
recent cases and legal commentary concerning public school 
tracking assignments, minimum competency testing, '^'^ and 
admission tests, direct reference was made to Griggs and 
other employment testing cases. 

The relationship between the court holdings in the employ- 
ment testing cases and analogous situations in specific areas 
of educational testing is complex and cannot be described in 
precise, concrete terms. On the one hand, it cannot be assumed 
that every educational test brought before the courts (and 
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especially those not directly related to an employment selec- 
tion practice) will be closely scrutinized under the specific 
EEOC Guideline standards, or under the particular precedential 
holdings of the Title VII cases. Indeed, Washington v^jpavis 
made clear that the strict EEOC validation standards will not 
automatically be applied in constitutional challenges not 
brought directly under Title VII.* On the other hand, the very 
fact that during the past decade the courts have involved them- 
selves in detailed analyses of assessment practices and have 
become educated in psychometric techniques is a reality that 
cannot be lightly dismissed. A contemporary court is not likely 
to dismiss challenges to school testing practices out of hand 
because of a presumption that courts are not capable of review- 
ing decisions of educational experts. Given this experience, 
courts are now more inclined to involve themselves in difficult 
areas of educational judgment, if strong facts calling for 
remedial action are presented in a particular case. 

To date, there have been a number of significant judicial 
cases involving educational testing practices. These particu- 
lar decisions, although not yet calling for broad, judicial 



*AS our brief discussion of the pre- Griggs cases indicated, 
until the direct applicability of Title VII and the specific 
EEOC guidelines was made clear, the courts were hesitant to 
undertake vigorous initiatives, even in the employment discrimi- 
nation field. In other words, it was legislative and adminis- 
trative action in passing Title VII and articulating specific 
guidelines that induced the courts to rigorously scrutinize 
employment testing practices. Without analogous specific statu- 
tory impetus m regard to educational testing practices, similar 
intensive scrutiny by the courts cannot be anticipated. 
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scrutiny of all educational testing situations^ not only 
provide precedent for further development of constitutional 
principles as they affect the educational process^ but also 
create a climate of "legitimacy" for reformers who seek to 
persuade legislative and administrative bodies to impose more 
stringent requirements on school testing practices* Thus^ 
initial judicial forays, both into the rights of the handi- 
capped and I.O- testing-ability grouping practices, signifi- 
cantly influenced the passage of statutes setting forth 
detailed procedural and substantive rights for handicapped 

"7 C - — - . _ _ _ 

students,'^ and legislative and administrative prohibitions 
against unvalidated tracking practices, 

In short, there is a complex interrelationship between the 
judicial branch, and the legislative and executive branches in 
the fashioning and implementation of specific reform require- 
ments in a newly developing area, such as the scrutiny of 
educational testing practices. The pattern of this complex 
interrelationship indicates that initial, tentative judicial 
pronouncements often provide legitimacy for further direct 
reform efforts of legislative and administrative bodies; new 
statutes and regulations which are enacted subsequently become 
the basis for further active involvement by the courts in 
enforcing new statutory oversight functions. "^"^ In this 
context, the history of substantial judicial and legislative 
activism in the employment testing area will no doubt have 
increasing impact on analogous testing situations in the 



broader educational arena, although at the present time, the 
precise nature of this scrutiny cannot be forecast. 

The state of the practice overview presented in Chapters 1-3 
of this study indicates that the actual test validation prac- 
tices of employers fall far short of the standards articulated 
by professional experts, the APA, and the regulatory agencies. 
Judicial enforcement appears to fal] in mid-range area. Courts 
require a higher level of validation than appears to be the 
general practice, but especially where the good faith of the 
defendants has been established, the judges tend to avoid 
insisting on strict adherence to all technical professional- 
regulatory requirements. They employ a "flexible" approach. 
Assuming that this pattern will also be applicable to the 
broader educational testing domain, educators should increas- 
ingly expect to be held accountable for the validity of their 
testing practices; but such accountability, when enforced by 
the courts, will be tempered by a cognizance of practical 
realities. 

From the perspective established in these introductory 
remarks, the pages which follow will consider the direct and 
indirect application of the legal precedents established in the 
Title VII employment testing validation cases to the following 
five specific areas involving testing in the educational 
context: 



1. Diplomas; 

2. Licensing, certification, and competency-based education; 
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3, I.Q. testing and ability-level tracking; 

4, Student competency assessment measures; and 

5i Tests for admission to higher educational institutions.* 

Diplomas 

In its iahdmark decision in Griggs v, Duke Power Co, ^ the 
Supreme Court held that not only employment selection tests, 
but also the requirement that job applicants hold a high school 
diploma, must be shown to have "a demonstrable relationship r.o 
successful performance of the jobs for which it was used,"^^ 
As with ability tests, the court indicated that employers would 
not be permitted to generally "upgrade" the calibre of their 
employees by cJemanding proof of successful completion of a high 
school curriculum, if it could not be shown that such diploma 
requirements (which had a substantial detrimental impact on 
minority applicants) were not directly relevant to the jobs at 
issue. The Court spoke in strong language on this point: 

History is filled with examples of men and women who 
rendered highly effective performance without the conven- 
tional badges of accomplishment, in terms of certificates, 
diplomas, or degrees. Diplomas and tests are useful serv- 
ants, but Congress has mandated the common sense proposition 
that they are not to become masters of reality. 79 



*A brief discussion of the emerging "middle ground" standard 
for constitutional equal protection analysis is presented in an 
appendix to this chapter. In the absence of specific statutory 
or regulatory mandates, this approach provides the most direct 
legal basis for court involvement in the latter three of the 
areas listed above. 
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The Supreme Court's statements in this regard stand in 
stark contrast to the clear trend in recent years for employers 
to require ever-increasing years of schooling from applicants 
for jobs of all types. 80 mdeed, efforts by large city school 
districts to stem rising high school drop-out figures often are 
based upon the argument that, without a high school diploma, 
one cannot expect to obtain employment, or desirable employment. 

The immediate implications for education of the Griggs 
holding on this point would appear to be twofold. Oh the one 
hand, invalidation of diploma requirements, at least for lower 
level blue-collar jobs, might undermine current inducements for 
students who are not academically motivated to remain in school 
solely for the purpose of completing degree requirements.* On 
the other hand, the decision could serve as an impetus for im- 
proving both the quality of the education and the specificity of 
the assessment measures which the diploma purportedly reflects. 
In other words, if diplomas can be seen as accurate indicators 
of specific levels of competence which are relevant to job func- 
tions (whether at blue-collar or advanced managerial levels) , 
their importance would become significantly enhanced. 



*These tendencies would, of course, be most directly 
relevant for high school vocational programs and professional 
training courses at the higher ecSucation level. Decreased sig- 
nificance of the vocational relevance of educational diplomas 
might be viewed by some educators as a salutary return to em- 
phasis upon the value of "pure" liberal arts programs. See 
Huff, "Credentialling by Tests or Degrees: Title VII of the 
Civil Rights Act and Griggs v^ Duke Power Comanv," 44 Harv. Ed 
Rev. 296. 259-262 (1974) . — 



To date, the court decisions in this area indicate thac, 
despite the Supreme Court's dramatic language in Griggs, a 
flexible "common sense" approach to the issue is being under- 
taken. Although diploma requirements for lower-level workers 
(like the plaintiffs in Griggs ) which do not have any apparent 
rational justification, tend to be peremptorily invalidated in 
other areas (especially those involving higher-level jobs 
calling for college degrees) , the courts have been hesitant to 
lightly discount the significance of academic credentials. In 
short, the judicial approach to the diploma issue is comparable 
to the post- Davis "flexible" approach discussed in the first 
section of this paper. Interestingly, this more flexible ap- 
proach was adopted by the courts from the outset in this area, 
and the decision in Washington v. Davis did not result in any 
dramatic shift in approaches taken by the lower federal courts. 

The series of post- G^iggs diploma decisions did not reflect 
the same degree of deference to the EEOC Guidelines that was 
evident in cases involving ability tests. The EEOC, having 
taken the position that a diploma requirement is a "test,"®-'" 
indicated that they must be subject to the same strict vali- 
dation standards as are ability or achievement tests. The 
Supreme Court in Griggs , however, did not clearly endorse the 
EEOC's position on this point. Although the Court obviously 
assumed that diplomas were among the employment selection 
devices subject to the requirements of Title VII, its specific 
endorsement of the EEOC Guidelines in that case was limited to 



the agency's interpretation of the phrase, "professionally 
developed ability tests," under Section 703 (h) of the Act.* 
Just prior to its strong enforcement of the EEOG guidelines oh 
that issue, the Court stated: 

Section 703jh) applies only to tests. £t has ho applica- 
bility to the high school diploma requirement .82 

Thus, although the lower courts interpreted Griggs as 
endorsing the specific, rigorous EEOC Guideline requirements as 
they applied to employment testing, judicial opinion was mixed 
as to whether the brief comment in footnote 8 was meant to 
limit the endorsement of specific EIEOC positions to ability 
tests, or was merely a technical, passing commentary which was 
not meant to undermine a general endorsement of EEOC Guidelines 
for all selection devices.®^ 

The question as to whether the EEOC Guidelines should 
be directly applied to diplomas clearly is not an abstract, 
technical issue. Rigorous, empirical EEOC requirements would 
be nearly impossible for employers to meet in most diploma 
situations. For example, in terms of content validation, the 
diversity of curriculums and diploma standards in the thousands 
of schools throughout the country means that there are no 
uniform, readily identifiable diploma "contents" against which 



*See discussion at pp.' 9-10 supra. 
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particular job descriptions can be matched,* 

In order to obtain an overview of the specific judicial 
activity in this area, we surveyed the period 1968 through 
October 1979 for all reported cases that rendered liability 
decisions on the issue of whether a diploma requirement was 
job-related or a business necessity. ^4 iphis survey identified 
33 relevant decisions. Of these, two cases had been decided 
pre- Griggs , and in both these instances, the lower courts had 
assumed with little or no discussion that a high school diploma 
requirement was acceptable. After Griggs , the courts 
invalidated high school diploma requirements in 19 cases, and 
upheld them in only five. Interestingly, all five of the cases 
in which defendants prevailed involved high scliool diploma 
requirements for police jobs. In addition, of seven cases 
involving higher education requirements, defendants won five. 
Thus, the overview of the survey of cases indicates a striking 
pattern. High school diploma requirements for lower-level jobs 



*If this issue were pressed, courts might conceivably 
accept expert educational testimony concerning the typical con- 
tent of a high school or college curriculum in the educational 
or occupational field at issue, or perhaps in_ the particular- 
geographic locale from which the employee applicant pool is 
derived. ( See discussion of United-Statesv. JSouth 
infra at p. 56. ff.). In one diploma case, the plaintiffs used 
expert testimony to prove an absence of content validity. 
The educational expert there testified that the mathematical 
skills _which the defendants alleged were necessary for satis- 
factory performance in an apprenticeship program were taught in 
the fourth through the ninth grades of most school systems. 
Therefore, a high school diploma requirement would exclude many 
qualified persons. EEOC v. Local 638, 401 F. Supp. 467 
(S.D.N.Y. 1975). 



were uniformly struck down, except in the police employment con- 
text, whereas higher education degree requirements, presumably 
related to higher level managerial positions, consistently were 
upheld. 

The main factors that judges seem to have taken into 
account in these diploma cases were: (1) their perceptions of 
the defendants' good faith; (2) the facial plausibility of tbi 
relationship between the diploma requirement and the nature of 
the job at issue; and (3) the potential effect of striking down 
the requirement on important public health and safety consider- 
ations. 

The 19 post- Grigqs cases in which high school diploma re- 
quirements were invalidated involved blue-collar jobs: factory 
labor, 87 skilled trades, ^8 or firefighter positions. 89 The 
geographical and historical context of these decisions appears 
to be significant. Ten of the 19 cases were set in the deep 
South, and were brought against employers who, prior to the 
passage of the 1964 Civil Rights Act, had apparently utilized 
ihtehtionaliy discriminatory employment selection devices. The 
substitution of new diploma requirements for the previous overt 
discriminatory practices obviously raised substantial suspicions 
about defendants' good faith, when it was shown that the diploma 
requirements disproportionately affected black applicants. 

Within this context of past discriminatory motives, the 
courts' scrutiny of high school diploma requirements was de- 
manding, but nevertheless, the judicial analyses were generally 
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non-technical. The courts often struck down the defendants' 
diploma requirements, either by finding that the requirement on 
its face was not job-related, or by emphasizing the defendants' 
failure to' even attempt to produce any evidence of empirical 
validation. That is, a court sometimes found, after comparing 
the duties of a blue-collar job with the content of a typical 
high school course of study, that large areas of the curriculum 
were irrelevant to job performance. For example, in U.S. v. 
Geoj^gia Power Company , ^° the defendant company attempted to 
justify the diploma requirement on the ground that it provided 
a useful measure of reading comprehension ability. The court 
rejected this argument, however, stating: 

Many high school courses needed for a diploma (history, 
literature, physical education, etc.) are not necessary for 
these abilities. A new reading and comprehension test... 
might legitimately be used for the job need. 91 

A related ground for invalidating the diploma requirement 
was through application of the "business necessity test," which 
holds that an employer may not use a job-related qualification 
that results in discriminatory impact if there is an alterna- 
tive, job-related selection device available which would net 
have such ah effect. °2 Although questions about feasible 
alternatives may become extremely complex in regard to high 
level managerial jobs, available alternatives to £hese high 
school diploma requirements were apparent. Typically, since 
the diploma was justified as a proxy for some easily measurable 
skill such as reading comprehension, the courts could, with 
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little difficulty, assert that the defendants' interests could 
be easily satisfied by replacing the broad diploma requirement 
with a simple reading test.^^ 

As indicated above, the only cases in our survey in which 
high school diploma requirements were upheld involved police 
officer positions. While one might attempt to distinguish 
them from many of the other high school diploma cases by the 
fact that they were, with one exception, brought in northern 
cities where there was no history of overt or de jure discrimi- 
nation, and the jobs at issue involved public safety functions, 
these explanations are insufficient. In four other cases 
involving firefighter positions in northern cities, the diploma 
requirements were struck down.* Moreover, since evidence of 
verbal communication skills was the main rationale offered for 
the diploma requirement in the police cases, it might have been 
appropriate to apply the "business necessity" doctrine, and 
call for the substitution of simple verbal ability tests. 

The critical factor in the courts' acceptance of the 
diploma requirement for police jobs appeared to be a judicial 
perception that, on its face, a diploma requirement seemed 
related to police duties. In this regard, the courts relied 
heavily on the recommendations of independent commissions which 



♦Indeed, two of the five police situations were in cases 
where the court simultaneously invalidated the use of a diploma 
requirement for firefighter jobs. U.S., v . Gity of Bnffalo, 457 
P. Supp. 612 (W.D.N.y. 1978); Leagu e of United Lati n ftmer^Lc an 

CitiJ^s V. ^ity of Santa Anna , 410 F. Supp. 73 (C..r>. r^i 

1976 ) • 
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had considered high school diplomas to be job-related (even 
though the commission findings were not based on the kind of 
systematic empirical evidence required by EEOC Guidelines) . 
As the court stated in City of Buffalo , supra ; 



In the patrolman case^ I find that the requirement has been 
validated by a "meaningful study of their relationship to job 
performance ability" as required by Griggs . I refer to the 
1967 report of the President's Gommission on taw Enforcement 
and Administration. of Justice, "The Challenge of Crime In A 
Free_Society, " at 1Q6-110, its underlying "Task Force Report: 
the Police," at 126-128, and the subsequent 1968 "Report' of 
the National Advisory Commission on Civil Disorders" at 166^ 
The level of education required for police officers was a 
central concern of these reports. The conclusion which they 
reached is that a high school education is a bare minimum 
requirement for successful performance of the policeman's 
responsibilities. This reasoning has been followed by 
several courts to uphold the high school requirement. 
[Citing Castro , Ballard ^ and League . ] I find the reports 
and the cases cited to be ample support for continuation of 
the diploma requirement for police patrolmen. 96 



The higher education degree cases also reflected the pattern 
of "flexible" judicial reactions, avoiding technical EEOC re- 
quirements. In the two cases won by plaintiffs, employers with 
histories of overt, intentional discrimination against black 
employees had instituted college degree requirements for low- 
level administrative and supervisory positibhs.^^ The other 
five cases, won by defendants, dealt with qualifications for 
positions as a commercial airline pilot, university professor, 
campus security officer, public health program representative, 
and state narcotics agent. 

Public health and safety seemed a primary concern of the 
court in finding for the defendant in Spurlock v. United 
Airlines , the airline pilot case.^^ At issue wc:s a 
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requirement that an applicant to airline pilot training school 
have a college degree as a prerequisite to taking the training 
admissions test. Although the defendant produced no empirical 
validation of the diploma requirement, the court accepted gen- 
eral testimony concerning the importance of selecting "the best 
qualified applicants" for this critical public safety position: 

When a job requires a small amount of skill and training 
and _ the consequences of hiring an unqualified applicant are 
insignificant, the court should examine closely any pre- 
employment standard or criteria which discriminates against 
minorities. In such a case, the employer should have a 
heavy burden to demonstrate to the court's satisfaction that 
Its employment criteria are job-related. On the other hand, 
when the job clearly requires a high degree of skill, and 
the economic and human risks involved in hiring an unquali- 
fied applicant are great, the employer bears a correspond- 
ingly lighter burden to show that his employment criteria 
are job-related. Cf. 29 CFR S1307,5 (c) (2) (iii) . The 
30b of airline flight officer is clearly such a job. 100 

The court's decision in Scott v. University of Delaware , 
was based on a "common sense" a, -ptance of the facial validity 
of a requirement that a university professor hold a Ph.D. or 
its equivalent, despite plaintiff's argument that this type of 
degree requirement had not been empirically validated in accor- 
dance with the EEOC Guidelines. The court found, however, 
that the university's contention that the doctorate degree was 
meaningfully related to a person's ability to conduct research, 
think creatively, and add to the existing fund of knowledge 
through publication, was convincing on its face.* 



♦Compare with the campus patrolman decision, Jackson v. 
Curators of the University of Missouri, 456 F. Supp. 879 (E.D. 
Mo. 1978), which was based on the court's rather uncritical' 
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The court concluded: 

While plaintiff is critical, of the emphasis currently being 
placed on scholarly research and publication by the Univer- 
sity, the. University's choice of mission is not a subject 
for judicial review,103* 

In short, then, although courts have invalidated diploma 
requirements in most cases where issue was joined on this point, 
the invalidation usually occurred in a setting of discriminatory 
motives or clear-cut arbitrariness in imposing diploma require- 
ments for blue-collar positions which had no relationship to 
the job at issue. In cases involving diploma requirements for 
police officers and with higher education degree requirements/ 
the court would act in a "flexible" manner and not vigorously 
enforce technical validation concepts. In general, the 
courts have not involved themselves in scrutinizing the actual 
content of vocational or professional training programs for 
which the diplomas have been awarded. 



acceptance of a police chief's testimony that two years of 
college education was needed by a campus patrolman because of 
the need to perform hazardous duties without supervision. 

*The court also appeared to be impressed by the University's 
good faith in regard to the racial _ implications of its hiring 
practices. Overall, 27% of the university's faculty lacked 
Ph.D. degrees, but the . percentage for the 12 black full-time 
faculty members was 50%. 455 F. Supp. at 1126 n. 66. 
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Bicehsihg, Certification and Competency-Based Education 

The analysis of the state of the art in Chapter 3 of this 
study indicated that current licensing and certification prac- 
tices generally fall even further short of meeting professional 
validation standards than do industrial job selection tech- 
niques. The reasons for this pattern are complex and appear to 
include the political considerations that motivate many certifi- 
cation decisions, as well as the lack of an explicit profit 
incentive to improve test validity. An additional factor may 
be that the jurisdiction of the courts to scrutinize licensing 
and certification practices has not been clearly established 
and relatively little judicial enforcement of licensing 
standards has occurred to date. 

Both the original EEOG Guidelines and the current Uniform 
Guidelines broadly interpret Title VII to apply to "selection 
procedures," defined as "any measure, combination of measures, 
or procedure used as a basis for any employment decision. " 105 
The enforcement agencies have assumed that the standards and 
procedures used by licensing and certification boards, at least 
to the extent that they have disproportionate impact on the 
employment of minority groups, should be subject to detailed 
scrutiny, under the guidelines . 1°^ However, a number of 
courts, especially in cases challenging the validity of bar 
examinations, have held that the definition of an "employer" 
under Title Vil does not include licensing and certification 
boards. Other courts have taken a contrary position. 108 



Meanwhile, both the EEOC and the Justice Department have con- 
tinued to insist that Title VII should be interpreted to apply 
directly to licensing and certification boards. 

Interestingly, however, certification of pedagogical 
employees has tended to constitute an exceution to this general 
non-enforcement trend, apparently because the courts' juris- 
diction to scrutinize the hiring practices of local school dis- 
tricts could clearly be established without reaching the still 
unresolved issue of whether the state certification boards, 
whose mandates applied by the districts are themselves directly 
subject to Title Vil requirements. other words, if a 
school district can only hire state certified applicants, state 
certification procedures become subject to scrutiny as an 
employment selection device, rather than as a general licensing 
requirement. Much of the judicial activity in this area has 
concentrated on the reliance of local school districts, mainly 
in the South, oh the National Teachers Examination (NTE) as a 
certification standard. These cases put into direct focus the 
fundamental issue raised by the competency-based evaluation 
movement discussed in Chapter 9 of this study: To what extent 
must certification requirements (which are largely synonymous 
with graduation from approved teacher training programs) be 
demonstrably related to effective performance on the job? 



CBE and the 

The NTE is an instrument primarily designed to measure the 
academic achievement of college seniors who have completed 
four years of teacher education. In some states, its ready 
availability as an "objective" standardized instrument for 
considering the relative credentials of applicants for teaching 
positions, inclined state and local officials to utilize NTE 
scores on a cut-off basis, as a certification requirement or 
employment selection device. During the pre- Davis era, the 
courts which considered these practices uniformly prohibited 
them. The courts held that, in the absence of validation 
studies relating their content to classroom teaching duties in 
the particular locale, the tests could not be considered job- 
related, and therefore their use would be proscribed. These 
holdings were bolstered by testimony from representatives of 
the Educational Testing Service, the creator of the NTE, who 
stated that use of the KTE for credentialing or hiring pur- 
poses, without any evidence of attempts to validate it for such 
use, is inconsistent with the purpose for which the examination 
was designed. 

In these rulings, the courts specifically applied the EEOC 
Guidelines validation criteria. For example, in Walston , the 
district court judge, although agreeing that predictive 
validation of the use of the NTE as a hiring standard had not 
been attempted, upheld the exam on general content validity 
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grounds. He reasoned that, since evidence at the trial indi- 
cated that subject area knowledge made up "25 to 30% of com- 
posite teaching behavior," the NTE commons examination, which 
is based on the general teacher education curriculum, was 
"rationally related" to the job.^^^ The Court of Appeals for 
the Fourth Circuit, however, rejected this "conunon sense," 
"flexible" approach, stating that without a proper job analysis 
or validation study, sufficient content validation could not be 
established. The appeals court indicated that it was not clear 
that the subject matter tested on the national NTE exam suffi- 
ciently corresponded to the curriculm actually taught in the 
local classrooms. Thus, consistent with the premises of CBE, 
the court's decision implied that the proper assessment of 
ability to engage in teaching should be based on specific, 
demonstrable job-related competencies, rather than on a stan- 
dardized examination related to abstract college courses,* 

The first reported NTE case decided since Davis, drama- 
tically differed from this consistent prior pattern of rigorous 
application of specific validation requirements • In United 
states V, South Carolina , 3 three- judge court for the first 



*"If these questions are a fair example of the remainder of 
the examination, any connection between the examination and 
effective teaching is purely coincidental. The NTE, as used by 
the Board, does not purport to measure the teacher's actual 
knowledge of the subject matter assigned to be taught or his 
performance in the classroom, but places primary emphasis on 
general education and professional education," 492 2d at 926, 

54 
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time upheld the use of the NTE as a statewide certification 
requirement. On its face, this direct reversal of prior trends 
would appear to indicate a substantial impact of the "flexibil- 
ity" message emanating from the Davis decision. However, con- 
sistent with the discussion, at p. [26] , supra . South Carolina 
might also be seen as the first "second generation" nte case. 
That is, unlike the defendants in all the prior situations, the 
state officials here had conducted a validation study (in fact, 
since the study had been undertaken under contract with the 
Educational Testing Service, the expert testimony of ETS in 
this case was offered in support of the defendant's position, 
rather than in opposition, as in the prior cases) . 

In considering the import of this validation study, it must 
be understood that it did not purport to measure actual job- 
related abilities or competencies of would-be teachers. In- 
stead, the prime assignment of the educators, assembled as the 
validation panel by ETS was to assess "the content validity of 
the NTE as compared to the curriculum in South Carolina insti- 
tutions . "il^ other words, the ETS, validation study did 
not claim to be analyzing the extent to which the NTE was re- 
lated to on-the-job performance of teachers in South Carolina 
schools, instead, it attempted to demonstrate that the ques- 
tions on the national exam fairly represented the content of 
the curriculum being taught in South Carolina's teacher train- 
ing institutions. Thus, in Upholding the use of the NTE on the 
basis of this study, the court was accepting a "training course 
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validation" approach inconsistent with the specific job per- 
formance validation requirements of both the EEOC and the FEA 
guidelines in effect at the time.^^^ 

The South Carolina court gave little attention to the 
specific requirements in the applicable guidelines* and relied 
directly on Davis , noting that the Supreme Court there had up- 
held similar training course validation "wholly aside from its 
possible relationship to actual job performance as a police 
officer. "^^^ Despite the obvious similarities, however, the 
South Carolina court's ruling clearly represented a substantial 
extension of the Davis holding. The Supreme Court there upheld 
training course validation for a minimal proficiency verbal 
ability test, not roi a detailed certification requirement like 
the NTE. Furthermore, Test 21 in Davis was held acceptable 
under specific civil service regulations in a context where 
Title VII did not directly apply; South Carolina upheld training 
course validation in a situation where Title VII fully applied. 



. *Somewhat inconsistently, the court stated that expert 
testimony at the trial, including that of Dr. Robert M. Guion, 
principal author of the APA standards, indicated that the ETS _ 
study design met all the requirements of the APA standards and 
the EEOC Guidelines, but then stated "To the extent the EEOC 
Guidelines conflict with. well-grounded professional standards, 
they need not be controlling." 445 F. Supp. at 1113. These 
somewhat confusing statements presumably indicated that_the 
procedures used in the validation study complied with APA and 
EEOC requirements, although these procedures were geared to 
training course content rather than on-the-job duties, would 
not be in compliance with EEOC standards. 
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Thus, in comparison with the previous line of NTE decisions 
which gave direct support to the competency assessment approach 
to certification, the South Carolina case appeared to endorse a 
more traditional course content assessment approach. in the 
long run, the South Carolina ruling, even if followed by other 
courts, could also be supportive to the CBE movement. Relevant 
in this regard is the fact that, at several points, the court 
emphasized the significance of the fact that no viable alterna- 
tive to the use of the NTE had been suggested by the plaintiffs 
in the case: 



Here, plaintiffs have suggested only one alternative to 
the use of the NTE for certification purposes. Plaintiffs 
contend that mere graduation from an approved program would 
be sufficient and would have a lesser disparate impact on 
blacks. We cannot find that this alternative will achieve 
the state's purpose of certifying minimally competent 
persons equally well as the use of a content validated 
standardized test* The record amply demonstrates that 
there are variations in admission requirements, academic 
standards and grading practices at the various teacher 
training institutions within the state. The approval that 
the state gives to its teacher training programs is to 
general subject matter areas covered by the program, not to 
the actual course content of the program, and not to the 
means used within the program to measure whether individual 
students have actually mastered the course content to which 
they have been exposed. The standardized test scores do 
reflect individual achievement with respect to specific 
subject matter content which is directly relevant to 
(although not _ suf f i - ient in itself to assure) competence 
to teach... 117 



Thus, the Court here was not approving the traditional 
"program approval" approach to teacher certification. On the 
contrary, it was only because of the very deficiencies of this 
approach that the standardized NTE was considered the preferred. 



practical alternative,* This perspective leaves open the pos- 
sibility that if a plausible alternative competency assessment 
model had been shown to exists the court may have more strictly 
applied the letter of the Guidelines in requiring full job 
performance validation. As the court noted: 



The statistical studies in the record do not prove that 
high NTE scores would correlate with high scores on measures 
of teaching effectiveness. However^ all the experts who 
testified in this case^^ including those offered by the 
plaintiffs^ agreed that there is as yet no satisfactory 
measure of teaching effectiveness. For that reason^ 
evidence of a lack of correlation is unpersuasive. 118 



In shorty under the facts of the particular case, the court 
upheld the competency assessment approach that appeared to be 
the most rigorous available under the present state of the 
psychometric art. Seen in this light, the decision would not 
preclude judicial enforcement of more demanding job-related 
validation standards in this area, if it were plausibly shown 
that techniques for predictive validation or improved content 
validation of jofa-related teacher competencies were actually 
available. ** 



* South Carolina , in its consideration of this point, may 
also be viewed as a "diploma" case. Seen in this light, the 
court can be said to have taken a strong position against 
certification based on invalidated diplomas issued by colleges 
of widely varying quality and to have held that states will be 
required to utilize more rigorous, standardized examinations. 

**Note in this regard, the continuing insistence even in 
the Fourth Circuit (the Circuit covering South Carolina) of 
adherence to EEOC standards in the NTE context. Thus, in 
December 1977, after Davis , the Appeals Court rebuked the dis- 
trict court in Waiston for not properly applying its. previous 
order, and again reiterated that use of the NTE should be pro- 
hibited, even if it were not the sole selection device, without 
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This interpretation of the implications of South Carolina 
is not- inconsistent with the Supreme Court's decision to af- 
firm, by a slim, five justice majority (and without opinion) , 
the lower court's ruling.* This summary affirmance may well 
reflect a view by the Supreme Court majority that, as in Davis, 
particular facts justified upholding defendants' practices , 
but that a full analysis of the applicability of Title VII 
standards in this context should not be undertaken just because 
the Court did not want to undermine the fundamental, continuing 
applicability of Griggs and ftlbemarOe. 

The unwillingness of the Supreme Court to endorse generally 
the use of validation methods inconsistent with Griggs and the 
Uniform Guidelines is further indicated by the dissenting opin- 
ions of Justices White and Brennan in South J^ralina . (Their 
dissenting comments constituted the only written statements to 
emanate from the Court in this case.) Justice White expressed 
in strong terms his belief that the lower court in S outh 
Carolina had misapplied the Davis holding on the training course 
validation issue: 

Washington^ V. Davis , in this respect, held only that the 
test, which sought to ascertain whether or not the appli- 
cant had the minimum commmunication skills necessary to 

a demonstration of "proper validation studies and job analysis." 
Walston^^County School Board , 566 P. 2d 1201 (4th Cir. 1977)! 

*The Supreme Court's summary acceptance of the lower court's 
decision is technically an affirmance of the result, but not of 
any particular reason stated by the court below. 
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understand the offerings in a police training course, could 
be used to measure eligibility to enter that program.. The 
case^ did not hold that a training course^ the .completion of 
which is required for employments be validated in terms of 
job-relatedness. Nor did it hold that a test that a job 
applicant must pass and that is designed to indicate his 
mastery of the materials or skills taught in the training 
course, can be validated without reference to the job. 120* 

Although Justice White was in the minority in South Carolina ^ 

his interpretation of the meaning of Davis on this point must 

be given great weight; he was the author of the majority opinion 

in Davis and wrote the specific sentences which were relied 

upon by the lower court in South Carolina.** 



*In other words , there is an important distinction between 
ah assessment instrument that is used to measure minimal abili- 
ty to understand and successfully complete the curriculum in a 
training program (Test 21) , and an assessment instrument that 
is used to measure ability to actually perform complex duties 
on the job (NTE) . Extending the logic of Justice White's dis- 
tinction, one might argue that the proper application of the 
Test 21 analogy to the teacher certification process would be 
to only allow use of a non-performance validated verbal ability 
test (or SAT aptitude test?) for selecting the freshman class 
at teacher training programs. 

**It is also important to note in this regard that the trend 
to date, in the other lower federal courts which have considered 
training course validation issues under Title VII since Davis 
has been to continue to require a showing that the content of 
the training, course itself is job-related. See , e^g. , Blake v. 
City of Los Angeles, 595 F. 2d 1367, 1382 h. 17 (9th Cir. 1979); 
Dickerson v. U. S. Steel, 17 EPD 6694, 6727-8 (E.D. Pa. 1978); 
NAftCP Ensley Branch v. Siebels, 13 EPD 6793, 6799 (N.D. Ala. 
1977); Guardians Association of New York Police Department v. 
Civil -Service Commission, 431 F. Supp. 526, 546-9 (S.D.N.Y. 
1977;, vacated and remanded , 562 F. 2d 38 (2d Cir. 1977); on 
remand 466 F. Supp. 1273 (S.D.N.Y. 1979) ; U.S. v^ City of 
Chicago, 549 F. 2d 415, 431 (7th Cir. 1977). Contra , Richardson 
V. McFadden, 549 F. 2d 744 (4th Cir. 1976) (training course val- 
idation upheld in non-Title VII situation); U.S^ v. Commonwealth 
of Virginia 545 F. Supp. 1077, 1100 (E.D. Va. 1978). 

In McFadden , although the court upheld training course val- 
idation for abar examination under constitutional standards, 
it specifically indicated that "if we were to determine Title 
VII standards were applicable, it would be necessary to reverse 
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Performance Evaluation 



As discussed in Chapter 4, competency-based education em- 
phasizes a variety of assessment techniques and, in particular, 
often substitutes performance evaluation for traditional paper- 
and-pencil testing procedures. The courts have not, to date, 
directly reviewed the legality of competency-based education 
ihbdeis, but they have been called upon to review performance 
evaluation approaches in a wide variety of contexts,* including 

educational settings. For example, in Chance v^^oard of^Exami - 
121 

ners, after the traditional examination vystem, based 
largely on written tests, was invalidated, the court adopted an 
interim on-the-job performance evaluation system, which has now 
been in effect in the New York Gity school system for more than 
five years. 
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and declare the South Carolina Bar Examination constitutionally 
invalid." 540 F. 2d at 747.. 

The McFadden court's skepticism concerning the value of 
training school curriculum validation for a licensing examina- 
tion is further indicated by the following interesting footnote: 

If it were carried to its logical extreme, seldom the path 
of the law, the Court's opinion on this point surprisingly 
might invalidate almost all state professional examinations. 
If the only demonstration of job-relatedness required is 
that it has a positive relationship to training course 
performance (e.g. law school), then why does not training 
school performance itself demonstrate that the applicant is 
fit to practice his profession? It is certainly clear that 
nothing correlates better with training school performance 
than training school performance itself. An applicant for 
the Bar who has graduated from an accredited law school may 
arguably be said to stand before the examiners armed with 
law school grades demonstrating that he possesses job- 
related skills. Why, then, any bar examination at all? 

*Generally, in recent years, there has been a marked shift 

m the types of jobs at issue in Title VII cases, away from 
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As in Chance »* the courts generally appear to be receptive 
to the good faith implementation of new performance evaluation 
techniques, especially where a consensus of professional opin- 
ion appears to support their validity, or at least their value 
as positive experimental techniques. For example, although no 
court has yet specifically analyzed the "assessment center" 



approach to competency evaluation, and ruled oh its validity. 



lower-level blue-collar positions (as in Gryiggs ) and toward 
higher-level managerial and professional jobs which rely less 
on traditional paper-and-pencil testing. See Stacy "Subjective 
Criteria in Employment Decisions Under TitTe^VII," 10 Ga. L. 
Rev. 737 (1976); Note, "Title VII and Employment Discrimination 
in Lpper Level Jobs," 73 Colum. Rev, 1614 (1973). 

recent survey of 139 companies, 90% utilized formal 

performance evaluation programs for supervisors, middle managers 
and professional-technical personnel. Fifty-nine percent used 
such techniques for production workers, and 80 percent for 
office and sales personnel. Cited in Holley and Field, 
"Performance Appraisal and the Law," 26 Lab. L. J. 423 (1975). 

*Ih Chance , Judge Mansfield originally expressed great 

skepticism as to whether any type of examination could be con- 
structed to adequately assess the complex duties of the school 
supervisor^ which depend "not so much on his knowledge of duties 
and educational content of courses given by his subordinates, 
as on such intangible factors. as leadership skill, sensitivity 
to the feelings and attitudes of teachers, parents and children, 
and ability to articulate, to relate, to organize work...". 330 
F. Supp. at 217. Notwithstanding these doubts, however, both 
parties in the case agreed that adequate performance assessment 
measures could be devised, and Judge Mansfield accepted their 
perspective on this point. See also Afro-American Patrolmen's 
Leagxie^-y^^uck . 366 F. Supp. 1095, 1103 (N.D Ohio 1975). 
Similarly, in Arnold. v. Ballard, 390 F. Supp. 723, 731-2 (E.D. 
Ohio 1975) , after initial invalidation fay the court of tradi- 
tional, written examinations for policemen, thp city implemented, 
with the court's blessings, a sophisticated, professionally 
developed performance evaluation system based on a modification 
of the Landey-Heckman scales for rating the abilities of police 
officers. 
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that approach has been noted with favor in several cases. ^22 

Where, however, performance evaluations" were undertaken in 
a context which did not denote good faith, or were strongly 
criticized by the weight of professional opinion, the courts 
have not hesitated to invalidate the practices. The most prom- 
inent case in point in this regard was, of course, Albemarle ,* 
where the Supreme Court refused to accept the results of "sub- 
jective, supervisorial rankings." In that situation, super- 
visors were asked to determine within each of a number of job 
groupings which employees were doing a better job than the 
person they rated against. The Court held that this procedure 
was in violation of Section 1607. (b) (3) and (4) of the EEOG 
Guidelines because: 

There is no way of knowing precisely what criteria of job 
performance the supervisors were considering, whether each 
of the supervisors was considering the same criteria, or 
whether, indeed, many of the supervisors actually applied a 
focused and stable body of criteria at any time. 124 

The other leading precedent most often cited in judicial 
discussions about performance rating techniques is Rowe v. 
G^eral Mo tors Corporation . There, the company's promotion 

standards were invalidated by the court under Title VII job- 
relatedness standards, because the system basically relied upon 
judgments by foremen who were given no written instructions, 
operated under vague standards, and the system as a whole 
afforded no procedural safeguards. In other cases, the Fifth 



'See discussion at p. [11 ff] supra. 
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Circuit (which, having jurisdiction over the deep South, has 
apparently reviewed the largest number of these cases) criti- 
cized evaluation ratings, even when written instructions and 
criteria were provided, where the ratings were based on such 
general characteristics as "leadership, public acceptance, atti- 
tude toward people, appearance and grooming, personal conduct, 
outlook on life..." which the court considered to be "subject 
to partiality and to the whim of the evaluator . "^26 

The courts have recognized, however, that in any system of 
performance evaiiation, a certain degree of subjectivity is 
inherent. Thus, distinguishing between "vague subjective 
criteria" and " job^related subjective criteria," the district 
court in Nath v. General EiectrJ.-c Company ^^'^ included among 
acceptable criteria such factors as "experience," •'service," 
"results," " skills," "adaptability" and "versatility." 

It may, of course, be difficult to understand why general 
items such as "adaptability" or "versatility" are considered 
acceptable, "job-related," subjective criteria, while items 
such as "leadership" and "verbal expression" are not. Although 
arguments concerning the comparative susceptibility of these 
items to concrete definition and application might be made, the 
real distinction in judicial attitudes and holdings appears to 
lie more in the degree of good faith, conformity to profes- 
sional standards, and use of objective review procedures, than 
in the particular substantive criteria used.^^^ 

This conclusion may be illustrated by reference to the 
Supreme Court's reluctance to scrutinize clinical performance 
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evaluation criteria utilized by the medical school faculty in 
Board^of Curators of the University _of Missouri v.^rowitz . 
In Horowitz, before accepting the reconunendations of its own 
clinical faculty that a medical student should be dismissed 
■from the school for substandard performance, the university had 
empanelled a special group of seven physicians experienced in 
the area, each of whom was asked to rate the plaintiff's 
performance in a variety of areas. Five of these seven doctors 
confirmed the negative ratings. Moreover, the plaintiff was 
afforded notice of her negative ratings upon several o55asions, 
and was given ample opportunity to discuss and dispute the 
evaluation results- The Court was highly impressed with the 
fairness of the procedures accorded to the plaintiff^ and even 
Justice Marshall, who dissented from portions of the majority 
opinion, stated that "it was difficult to imagine a better 
procedure" than the one used here.^-^^ 

The contrasting results in the Supreme Court's decisions 
in Albemarle and Horowitz may be viewed as two poles of a con- 
tinuum of judicial attitudes toward performance evaluation. 
Where the evaluators' motives and good faith are suspect (es- 
pecially in a context where overt, intentional racial discrimi- 
nation had existed in the recent past) , their techniques are 
not in accord with established professional standards (or in 
violation of specific administrative guidelines) , and concrete 
due process appeal procedures are lacking (all of which occurred 
in Albemarle ) , the Court will substantially scrutinize the 
evaluation. On the other hand, where the good faith of the 
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evaluators is not seriously in issue, practices appear to con- 
form to professional standards and objective review procedures 
have been afforded the plaintiff (all of which occurred in 
Horowitz) r the Court will not attempt to second guess the 
evaluators ' substantive judgments . * 

Generally^ judges do not feel well qualified to assess the 
substantive criteria used in a performance evaluation process. 
Consequently, in those cases where they find themselves legally 
compelled to undertake such assessments, they are likely to 
rely on standards that are readily adapted to the procedural 
tools of the judicial. . .decision-making" process.** Specifi- 
cally^ they look to concrete statutory or regulatory provisions 

*In general, absent a history of overt racial discrimina- 
tion, courts tend to be deferential to judgments of school ad- 
ministrators, see, e.g. / Ingraham V. Wright 436 U.S. 651 (1977), 
perhaps more so with college level administrator s than with 
elementary or secondary school officials. See Goss v. Lopez , 
419 U.S. 565 (1975) (high school suspension procedures 
subjected to judicial scrutiny) , Larry P. v. Riles , p. 72 ff 
infra . 

**Horowitz, supra, note 129, 435 U.S. at 90. See also 
James v. StockhamJZalgeS-^: Fitting-Co , 559 F. 2d 310 396 (5th 
Cir. 1977) . Note in this regard the general unwillingness of 
courts to second guess evaluative judgments in the numerous 
recent cases involving denial of tenure decisions. See, e.a., 
McEnteqqard V. Cataldo , 451 F. 2d 1190 (1st Cir. 1971[ (tenure 
denial based on rater's judgment that a teacher was "difficult 
to get along with" upheld) . See also, Holley and Field "The 
Law and Performance Evaluation in Education, " 6 J. L. & ED. 427 
(1977). Since most universities have adopted detailed _ formal 
procedures involving departmental, deanship, and presidential 
reviews before rendering final tenure decisions, courts gener- 
ally are inclined to accept whatever judgment emerges from this 
objective process. Those few plaintiffs who prevail in these 
cases normally are awarded a right to a formal administrative, 
hearing rather than reinstatement per se . See, e.g.. Board of 
Regents v^ Roth 408 U.S. 564 (1972), Perry v. Sindirman, 408 
U.S. 593 (1972). 
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(e.g., the eEOC Guidelines) or to objective procedural require- 
ments, such as due process guarantees. Thus, those competency- 
based education and perfomance assessment measures which are 
consistent with acceptable professional standards, are imple- 
mented in good faith, and provide reasonable procedural guaran- 
tees to those being assessed, are not likely to be subjected to 
further probing judicial scrutiny. 

I.Q. Tests and Ability Tracking* 

Despite the Supreme Court's indications in Horowitz , supra, 
that the courts would be reluctant to scrutinize academic 
judgments of school of f icials, 1^1 the federal courts in recent 
years have, in fact, actively intervened on a number of occa- 
sions to prohibit or regulate use of I.Q. ts for school 
placement purposes. The circumstances in which such interven- 
tion occurred generally were consistent with the criteria for 
judicial scrutiny outlined, supra , at p. [69]. For example, 
where ability groupings were instituted by formerly segregated 
school systems in the deep South as an apparent subterfuge to 
continue patterns of racial segregation within nominally inte- 
grated public schools, the Fifth Circuit established an absolute 
prohibition against ability testing and tracking until such time 
as meaningful unitary systems had been fully established. 



*For a full understanding of the legal issues discussed in 
this and the following two subsections, the reader is encouraged 
to refer to the discussion on the "middle-ground" equal protec- 
tion teot set forth as an appendix to this chapter. 
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In other eases ^ outside of the deep Souths the courts have 
invalidated I.Q. testing and ability tracking where discrimina- 
tory impact on racial minorities was founds adequate procedural 
protections were not available^ and professional justification 
for the practices was not clearly evident. The leading case in 
this regard is Larry P. v. Riles , ^33 ^ challenge to the 
practice in the San Francisco school system (and ultimately 
throughout the State of California) of assigning students to 
classes for the mentally retarded, primarily on the basis of 
their scoring below 75 on standardized I.Q. tests. The court 
found in Larry- P. that, although blacks constituted 28 • 5% of 
the student population in the San Francisco school district at 
the time the suit was commenced, they constituted 66% of those 
assigned to classes for the Educable Mentally Retarded (EMR) • 
When this case was first considered by the Court in 1972, 
it issued a preliminary injunction against the use of standa^rd- 
ized I.Q. tests for classifying and placing students in EMR 
classes. This decision was based on constitutional equal pro- 
tection considerations which utilized the precedents in Griggs 
and other employment discrimination cases in concluding that 
tests which are not validated for the purpose for which they 
are utilized are not substantially related to a valid govern- 
mental purpose. 

By the time a full trial was held in the case and a decision 
on the merits issued in 1979, a number of new statutory provi- 
sions had been enacted which specifically required that tests 



used to classify handicapped students be validated and free of 
cultural bias.* Therefore, the court sustained the plaintiffs' 
claims on three alternative grounds: (1) California's policies 
and practices were intentionally discriminatory (strict scrutiny 
equal protection); (2) were not substantially related to a 
legitimate state purpose ("middle test" equal protection) ; and 
(3) they caused racial segregation in special education classes 
without adequate j-stif icatien (federal Title VI, Rehabilitation 
Act and Education of the Handicapped Acts; and the California 
constitution's equal protection clause). 

In otcision, the eoc^rt strongly grounded its analysir^ in 

the aneiogobs standards and precedents developed in employment 
testing litigation. Significantly, it adopted the three-part 
analytical format from Griggs and other Title VII cases. That 
is, it first evaluated statistical evidence and concluded that 
plaintiffs established a prima facie case that a dispropor- 
tionate number of minority children were being placed in EMR 
classes. Then it shifted the burden to the defendants to show 
that the placement actually were based on criteria that were 
validly related to the educational needs of the children. 
Finally, it looked at evidence to determine whether there were 
practical alternative selection devices, i.e., ones that could 
serve these legitimate educational purposes without causing seg- 
regation. Two of the psychometric standards the court borrowed 



*See, e.g., 20 U.3.C. S1412(2) (D) (5); 45 C.F.R. S89. 35(b); 
35 C.F.R. 121a. 532 (a) . 



from employment testing law and applied in special education 
context were the federal guidelines that insisted on empirical 
proof of validation, rather than mere reliance on a test's gen- 
eral reputation, and the special rules applicable to cases 
of differential validation. 

Translating the employment discrimination t-^sting guide- 
lines into the education context presented certain conceptual 
problems. The central question was what proof of validation 
would satisfy defendants' burden to rebut the prima facie 
case of discrimination. Analogizing from the concept of "job- 
relatedness, " the defendants argued that they proved validation 
by showing correlation of I.Q. scores with student "performance" 
in school, as measured by the criteria of achievement test 
scores and grades. But the court rejected this whole approach,* 
stating that: 

[Thje notion of predicting 'job performance' cannot be 
effectively translated into the educational context... If 
tests can predict that a person is going to be a poor 
employee, the employer can legitimately deny that person a 
job, but if tests suggest that a young child is probably 
going to be a poor _ student , the school cannot oh that basis 
alone deny the child the opportunity to improve and develop 
the academic skills necessary to success in our society. 136 

In other words, correlations of test scores and school perform- 
ance did not justify the particular uses to which the scores 
were being put, given the defendants' duty to provide children 
with appropriate education. The criterion for validation in 

*Alternatively, it held that such correlation with achieve- 
ment scores was not probative, and proof of cprrelations__with 
grades of black students was unconvincing. Slip oo. at 70-72. 
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this situation must be defined in terms of the particular 
psychological characteristics that demonstrate that a child 
cannot benefit from instruction in the regular school program. 
Validity, defined, had not been proven. 

In deciding that placement procedures were not validated, 
the court distinguished Davis and South Carolina . As to Davis, 
it rejected defendants' contention that the Supreme Court meant 
to endorse generally the use of standardized intelligence tests, 
and held that the specific Davis ruling upholding performance 
m a training course as a criterion to validate selection by 
intelligence test scores, was simply inapplicable to the special 
education practices challenged in Larry p . 

South Carolina , not only had defendants actually produced 
reasonably adequate validation studies, but also the plaintiffs 
had failed to show that there was a feasible alternative means 
to serve the legitimate and important educational goal of 
selecting qualified teachers. Finally, in both Davis and South 
Carolina , the defendants had acted in good faith, without 
discriminatory intent, whereas in £arry there was a history 
of discriminatory intent.** Thus, Larry P . exemplifies the 
continued relevance of Title VII validation standards in 

*The Court indicated (at n. 84) that these characteristics 
probably called more for a construct validation rather than a 
predictive or content validation approach. 

**Alth6ugh the equal protection intent finding was not 
technically relevant to the validation analysis, we have noted 
that a background of intentional discrimination may cause a 
court to apply technical psychometric guidelines more rigor- 
our,ly. Se-r discussion at p. [69] ff, supra. 



suits challenging educational policies outside the area of em- 
ployiherit, although the court here emphasized that their actual 
application to educational testing practices requires an aware- 
ness of the unique factors at piay in the particular context. 

In other cases where circumstances, similar to those in- 
volved in Larry P. , were at issue, testing and tracki. ^ prac- 
tices were also proscribed. For example, in Diana v. State 
Baard of Edacat:i-an , individual I.Q. tests were required to 
be normed for use with Mexican-American students, and in Sobs-On 
V, Hansen -"-"^ the court held that expert opinion indicating 
standardized aptitude tests are "worthless because evident 
cultural bias was "persuasive. "^"^^ The court in Hobson 
emphasized the importance of normihg ability tests to the 
local, largely minority student population, instead of to the 
national, predominantly white, middle class population, which 
was the typical norm for standardized I.Q. tests. 

The holdings in these cases apparently influenced Congress 
and the Department of Health, Education and Welfare to take a 
strong stand against the use of unvalidated ability- testing 
mechanisms in the eligibility criteria for school districts 
which seek funding under the Emergency School Aid Act. Thus, 
school boards seeking funding to support desegregation programs 
under the Act are required to show that any ability grouping is 
"based upon nondiscriminatory, objective standards of measure- 
ment which are educationally relevant to the purposes of such 
grouping . . . *»141 



Because of the widespread use throughout the country of 
standardized i.Q. testing and tracking systems, 1^2 Because 
it is generally acknowledged that these tests are inherently 
culturally biased against minority students from low socio- 
economic backgrounds, it is likely that ability testing 
and tracking would be invalidated on a wide ranging basis if 
the courts were to closely scrutinize these practices across 
the board. To date, the courts clearly have not done so. In 
this area, as in other areas of educational policy, the courts 
maintain a reluctance to interfere with the academic process, 
barring the presence of a constellation of Compelling factors 
that call for judicial intervention.* Thus, for example, in 
Berkelman v. San Francisco Unified School Dist- ict.^^^ the 
same court which had upheld the preliminary ban on i.Q. testing 
in Larry P . , refused to strike down a system for admissions to 
a special academic high school, which, being based on academic 
grades, adversely affected certa; . minority groups. The court's 
opinion was clearly influenced by the district's good faith 
efforts in instituting a special affirmative action program for 
minority admissions, and by the fact that the admissions system 
substantially furthered the important purpose of upgrading 
education. 

*Note in this regard that the Court of Appeals in Hobson , 
although affirming Judge Wright's basic ruling, interpreted his 
decision as invalidating the previous tracking system, but as 
not precluding future testing and tracking practices, which 
presumably would be undertaken in a manner that would eliminate 
the most egregious violations of the old svstem. 408 F. 2d at 
186-190. 
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Furthermore, it was pointed out that, unlike the situation in 

Larry p ,., no harm was inflicted on students who were not 

admitted to the special program. Although the court's 

decision here preceded Davis , its analysis of the "facial 

validity" of the selection device at issue was analogous to the 

Supreme Court's consideration of Test 21. The court noted the 

obvious likelihood that those who had received high grades for 

academic achievement in junior high school would be most likely 

to perform well in the special academic high school. ■'■^^ The 

assumed correlation between academic performance in the two 

settings was apparent from a "common sense" perspective, 

although if one probed the validation issue to a deeper level, 

it might well be that the grading system at all levels of the 

school system was culturally biased against minorities, just as 

further probing in Davis might have indicated that the training 

program to which Test 21 was correlated itself was not job- 
related. 1^7 

An interesting comparison to the result in Berkelman is 
provided by the court's holding in Morgan v. Ker r igan , •'"^^ 
where the admissions system for the elite, Boston Latin Schools 
was substantially modified. The court indicated there that the 
Secondary School Admissions Test (SSAT) , proposed by several 
parties as an objective, neutral admissions standard, was not 
validated, and undoubtedly would have disproportionate impact 
on minority students. Because of its findings of unconstitu- 
tional discrimination throughout the school system, the court 



would not accept such a result. However, since the SSAT was 
apparently the "Best available" alternative, the court per- 
mitted continued partial utilization of this mechanism (while 
also encouraging development of validated alternatives) , 
provided that the overall admissions system was modified so 
that approximately 35% black or Hispanic students would be 
admitted. 

The judicial approach toward the ability test-tracking 
issues in the reported cases has been based implicitly (and at 
times explicitly) on the application of the middle-ground "fair 
and substantial relationship" test discussed in the appendix, 
which allows for more extensive judicial scrutiny than has 
traditionally been applied to state actions challenged in 
constitutional equal protection grounds (but apparently less 
scrutiny than would apply under Title Vil) . For example, in 
its initial decision in Larry J> . , the court considered in great 
detail the question of what burden of proof should be placed 
upon the defendants, and concluded that, as in the employment 
discrimination cases, the clear pattern of discriminatory 
impact required more than the traditional rational relationship 
standards to be applied. (Under a rational relationship 
approach, the defendants' argument that I.Q. test screening was 
the "best available" methodology probably rfould have been 
considered acceptable.*) its 1979 decision, although based on 



♦Similarly, the argament that providing education suited to 
the individual heeds of handicapped children would require 
funding beyond the present ability of the school district 




new statutory holdings which lessened the significance of this 
constitutional issue, specifically reiterated the continued 
validity of the middle-ground approach and held that Davis 
should not be interpreted as being inconsistent in this 
regard. -^^^ 

Although denying relief to the plaintiffs, the court in 
Be£^£lman, supra , specifically adopted the "fair and substantial 
relationship" test. After citing a number of the leading 
"middle-ground" cases and articles, the court stated: 

Where a nonsuspect classification (past academic 
achievement) is alleged to operate to the detriment of a 
disadvantaged class or classes (black and Spanish-American 
students) , neither "strict" nor "minimal" scrutiny provides 
useful guidance as a standard of review. The task is to 
examine the school district's assertion that the standard 
of past academic achievement substantially furthers the 
purpose of providing the best education possible for the 
public school students in the district. 150 

Similarly, in Board o^^ucaMon, Cincinnati v. Department 
of- H.E . W ^ , the court summarized the cases in which tracking 
situations resulted in disproportionate impact on minority 
students and noted that the standard used was to recjuire t:he 
defendants to show a "substanial congruence" between the 
testing process and the purposes of the assignment. -^^-^ 



probably also would have constituted a reasonable basis for 
school district exclusion practices under the rational relation- 
ship clause, but these arguments were explicitly rejected in 
Kills V. Board of Education, 348 F. Supp. 866 (D. D.e. 1972). 
See generally Note, Equal Protection and Intelligence," 26 
Stan. L. Rev. 647, 659 (1974;. 
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In short, the courts have repeatedly expressed skepticism 
about the validity of standardized aptitude tests for public 
school classification purposes, ^52 absence of 

factors indicating strong discriminatory impact or actual dis- 
criminatory intent, apparent lack of conformity to professional 
standards,* and lack of objective review procedures, the courts 
are likely to restrain themselves from close scrutiny of 
particular practices. 153 



Student Competency Assessment 



In the forefront of the education reform trends of the past 
decade has been the "accountability" movement. Fed by a variety 
of motives — holding schools and teachers responsible for low 
levels of student accomplishment, motivating student achieve- 
ment, or assuring maximum return for burgeoning school tax pay- 
ments--the common denominator of this trend has been an emphasis 
on measuring the end product of schooling, i.e. , student per- 
formance. The initial legal attempts to promote accountability 



*Note in this regard that since the enactment of the Educa- 
tion for the Handicapped Act (P.L. 94-142), and regulations pro- 
mulgated thereunder, an extensive system of due process proce- 
dures for review of decisions concerning the olacement of handi- 
capped students has been put into effect in most states. The 
availability of these due process procedures may avoid the egre- 
gious results that have existed! under oast practices (retesting 
in Washington, D.e. indicated that two-thirds of those placed 
in. special education classes were improperly assigned, and in 
Philadelphia^ 25% of diagnoses were deemed erroneous, and 
another ^3% questionable (Kirp, note 143, supra at 719). 



emphasized hovel "educational malpractice'' theories. More 
recently, accountability concerns have centered on minimum 
competency testing (MCT) practices instituted by a large number 
of states. 

Educational Malpractice 

Educational malpractice claims are based on the proposition 
that many student learning deficiencies result from a school's 
failure to follow "generally accepted standards" of profes- 
sional educational practice. Challenges to such professional 
negligence, in the form of suits for compensatory damages 
similar to malpractice claims historically brought under State 
Common Law against doctors, lawyers, or other professionals, 
were designed both to induce higher levels of professional 
performance and, at least in part, to provide funds to aid the 
victime to remedy his educational deficiencies, presumably by 
purchasing remedial services. 

The highest appeals courts of California and New York have 
strongly rejected the idea of establishing such a right. These 
precedents are likely to exert considerable influence on any 
other state appellate courts that might be presented with this 
issue. The first major test case of the educational malpractice 
theory was Peter W. v. San Francisco Unified School ixistr ict . -^^^ 
The plaintiff was a recent graduate of the school district who 
alleged that he had learned to read only at the fifth grade 
level after 12 years of schooling. He claimed that the school 
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was responsible for his reading deficiency because of its 
negligent failure to use reasonable professional care to diag- 
nose his learning problems, to inform him and his parents of his 
relative achievement level, and to prescribe a proper course of 
instruction. 

Accepting for purposes of arguTient the basic truth of these 
allegations, the court held that notwithstanding the school's 
moral and statutory obligations toward the plaintiff, a legal 
relationship supporting a claim for money damages did not exist. 
Lack of standards, it was said, necessitated this result: 

Unlike the activity of the highway or the marketplace, 
classroom methodology affords ho^readily ^acceptable stand- 
ards of care, o r caQs e,^or ihtury . The science of pedagogy 
Itself is fraught with different and conflicting theories 
of how or what a child should be taught ... Substantial 
professional authority attests that the achievement of 
literacy in the schools, or its failure, are influenced 
by a host of factors .. .physical, neurological, emotional, 
cultural, environmental 155 

In 1979, the New York Cour" of Appeals rejected tv.-o versions 
of educational malpractice claims. In Dc-nohue v. Copiague Union 
Free School District, a case with similar facts and claims 
to Peter W. , the court unanimously reached the same legal con- 
elusion as the California court. Later that year, in Hoffman v. 
Board of Education of the City of New York,-'-^'^ the judges 
voted 4-3 against accepting an asserted claim that was based on 
even stror :r facts than either Peter W. or Donohue.* 



*At the time of the trial, plaintiff was an adult who always 
had. had, at least average intelligence. Beainning at the kinder- 
gar te'^ level, however, the public school professional staff 



The New York court was relatively less concerned than the 
California court that adjudicating individual malpractice cases 
might be beyond judicial capabilities. It said: 



(T)he imacination. need not be overly taxed to envision 
allegations of a legal duty of care flowing from educators, 
if viewed as professionals^ to their students* . . .Nor would 
creation of a standard with which to judge an educator's 
per f ormance- of that duty necessarily pose an insurmountable 
obstacle. 158 



Instead, the court's primary emphasis was on avoiding interven- 
tion into education policy-making.* 



(relying on an erroneous I .Q . measurement) misclassif ied him as 
mentally retarded. They labeled him without any scientific 
basis _as a mongoloid, and placed him in a class for the mentally 
retarded. This placement was based on scoring only one point 
below an absolute 75 cut-off demarcation. Although the initial 
school psychologist's report had specif ically directed a re- 
evaluation within two years, in fact, no new test was adminis- 
tered for twelve. years. (Such retesting is now required at 
least tri-ennually by federal regulations.) Throughout that 
time, Hoffman's teachers and psychologists attributed his low 
achievement to retardation. They never discovered that his 
learning problem actually was caused by speech and emotional 
problems. Looking back over this history, the intermediate 
appellate court had observed: 

So little had to be done to avoid the awesome and devas- 
tating effects of that failure on plaintiff's life, and 
that little was not done. 

The Appellate Division accepted the plaintiff's argument that 
these facts constituted ''affirmative negligence, " which could 
be distinguished from a more generalized theory of educational 
malpractice, and it upheld a damage award of $500,000. 64 App. 
Div. 2d at 384. 

*A number of other conceptual -legal and educational policy 

objections have also been raised against educational tort theory. 
These include possible defenses of "contributory negligence," 
governmental immunity, difficulties in .computing the dollar 
value of such damages, and possible negative impact on educa- 
tional practices of a 'defensive' aura created by malpractice 
concerns. For a discussion of such issues, see Sugarman, 
"Accountability through the Courts," 82 Sch. Rev. 233 (1974). 
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To entertain a cause for "educational malpractice" would 
require the courts not merely to make judgments as to the 
validity of broad educational policies--a course we have 
unalteringly eschewed in _ the past--faut, more importantly, 
to sit in review of the day-to-day implementation of these 
policies. Recognition in the courts of this cause of 
action would constitute blatant interference with the 
responsibility for the administration of the public school 
system lodged by Constitution and statute in school 
administrative agencies. 158 



In short, no court has recognized a theory of tort liability 
for educational malpractice, and the unequivocal rejection by 
California and New York courts of the arguments in favor of such 
right make it unlikely that other state courts will entertain 
malpractice suits.* 



*Two possible exceptions to this prediction are worth 
noting. First, some state courts may adopt the reasoning of 
the three members of the New York Court of Appeals who dis- 
sented from the dismissal of the Hoffman claim, even though 
they had agreed with the dismissal of the Donohue claim. They 
believed that a limited theory of negligent educational prac- 
tice should be recognized and applied in egregious fact 
situations in which clear standards of professional practice 
have been breached. 

Second, to the extent that courts are primarily concerned 
with questions of judicial manageability, as the California 
court seemed to be in Peter W., future judicial experience with 
minimum competency testing assessment measures may provide 
courts with the clear liability standards they now believe are 
lacking. 
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MinimuTT! Competency Testing (MCT) 



Miaimum competency testing (MCT) refers to the use of 
standardized testing instruments to assess students' mastery of 
"basic skills." While standardized achievement tests have been 
used extensively for decades, the MCT urograms currently being 
implemented or considered by virtually every state* represent a 
significant feparturi from past practices because: (±) stand- 
ardized assessment i^sasures are being implemented on a state- 
wide basis; (2) criterion-referenced tests are used to measure 
whether students have attained behaviorally defined levels of 
academic achievement, or oi "life skills;" and (3) test failure 
in some cases results in a major sanction, such as denial of a 
high school diploma regardless of a student's academic record. 

There are, as well, unusual elements in the political 
genesis of MCT. The main impetus for this movement came from 
outside the ranks of professional educators, specifically from 
concerns of taxpayers and parents about the low level of aca- 
demic skills of many high school graduates. Moreover, both the 



*"^s of March 15, 1978, 33 states had taken some type of 

action to mandate the setting of minimum, competency standards 
for elementary and secondary students. All the remaining states 
either have legislation pending or legislative or state board 
studies underway." Pipho, "Minimum Competency Testing in 1978; 
A Look at. State Standards, " 59 Phi Delta Kappan 585 (1978); f^ee 
also Ghail, "Minimum Competency Testing in Readina: An Informal 
Survey of the States," 60 Phi Delta Kappan, 351 (1979) • 
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MGT movement and reactions to it have led to novel cohfigura- 
t" IS among traditional interest groups. Soiree ?onservatives 
rave strongly favored MCT, at least in part hec^^use they 
believed that emphasis on basic skill tests will foster a 
return to traditional pedagogical methods. At the same time, 
some liberal educational reformers, including some minority 
group representatives, have strongly supported mCT, in the 
belief that dramatizing the degree of instructional failure of 
the schools will build support for more innovative educational 
approaches. 

This contrast between liberal and conservative expectations 
reflects the fact that the MCT movement is a double-edged 
sword.* Widespread test failures Tnay be read as indications 
either of student or of -vi>l system incompetence. Allocation 
of responsibility for failure can become a volatile issue, par- 
ticularly when the system threatens to deny diplomas to those 
who fail. In response to concerns like these, several states 
have imposed on local school districts a duty to provide 
remedial instruction to students who fail their initial test 
administration. 



*It is c^lso a double-edged sword from an educational 
perspective, on the one hand spurring ameliorative efforts 
to overcome diagnosed def iciehces,- but, on the other hand, 
sometimes lower ing educational standards by promoting narrow 
'teaching to the test" techniques. Se^ Madaus, "Testing and 
Funding: Measurement and Policy . Issues" _ in W. Schrader, Ed., 
Measurements and Educational Policy (1979) at 56. 
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The widespread adoption of the MCT programs has spurred 
extensive coinmentaryl^l in the legal literature, but so far 
only one major court decision, Debra P,--V^'Ear iihqt6h > 

Debra P. was a class action brought on behalf of all 
present and future twelth grade students who failed or would 
thereafter fail the Florida functional literacy examination, a 
test of basic communication and computational skills. Although 
the students were given subsequent opportunities to retake the 
examinations (and in the meantime were provided special remedial 
programs) , they were threatened with eventual denial of high 
school diplomas if they did not ultimately achieve passing 
scores. Plaintiffs also raised additional claims on behalf of 
two subclasses of black students who disproportionately failed 
the examinations. The adverse impact on black students was 
dramatic. For example, among students who had taken the test 
three times, the black students failed at a rate 10 times 
greater than did white students . ■'-^'^ 

After an extensive trial, the federal district court ruled 
that the State of Florida could continue to administer the tests 
and could assign students to remedial classes on the basis of 
the test results. But it enjoined the school authorities for 
four years from withholding a high school dip?.oma from any 
student because of failure on these tests. There were three 
critical aspects of this decision. 

(1) In regard to the subclass of black students, the court 
ruled that the diploma sanction amounted to an unlawful perpetu-^ 
ation of past discriminatory effects because black students 
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presently in high school had attended inferior, de jure segre- 
gated schools during theic elementary school years.* (2) The 
court found that immediate imposition of the diploma sanction 
was arbitrary and a denial of constitutional rights to due 
process with respect to all high school students, black and 
white, because the sudden introduction of wholly new graduation 
requirements denied them of fair prior notice of the standards 
for obtaining a high school diploma and of a reasonable 
opportunity to prepare themselves for the new requirements.** 
(3) The Court upheld the content and construct validity of the 
test, after analyzing the content of the test under the "middle- 
ground" equal protection approach. 

The court's discussion of the validation issues is particu- 
larly significant for purposes of this study. Citing a number 
of middle-ground equal protection precedents, the judge con- 
sidered whether the content of the tests was substantially 
related to the state's legitimate educational objectives. He 
specifically noted the relevance of Griggs and Title VII em- 
ployment discrimination cases in this context and utilized the 

^*The court re jected , however , the plaintiff's additional 
claim that the assignment of students to remedial classes based 
on their scores on the competency tests was unconstitutional 
resegregation. It also rejected the argument that exemption of 
private schools from the Minimum Competency Program and dioloma 
requirements was racially discriminatory. 

**In this part of its decision, the court distinguished the 
U.S. Supreme Court ' s decision in HorowLtz , note 12S supra , indi- 
cating that courts will become involved in issues of academic 
judgment where broad legislative policies rather than individual 
student records are at issue, and where the plaintiffs are 
school students attending urder comoulsory education laws, 
ranher than graduate students. Slip oo. at 40. 



psychometric concepts established in these cases, but he did so 
in a "flexible" manner. Specifically/ the court accepted as a 
given the definition of functional literacy established by the 
legislature without considering whether steps analogous to 
conducting an adequate "job analysis" under the EEOC Guidelines 
had been undertaken to establish the validity of these criteria. 
Accepting the criterion objectives as defined by the ste.te, 
both content and validity was upheld for these tests.* Thus, 
although the court substantially considered the applicable 
psychometric concepts, it held that: 



the "state of the art" is_not to be equated with the 

consitutional standards for Fourteenth Amendment due 
process and equal protection review. 164 



As a result of the detailed analysis of Florida's MCT pro- 
gram by the court in Debra P. , minimum competency testing pro- 
grams in other states should expect -imilar substantive judicial 
scrutiny of these programs if analogous legal challenges are as- 
serted. The court's decision in the Florida case will provide 



*in doing so, the court also rejected plaintiff's claims 
that the cut-off scores for determining the pass level on 
these examinations was arbitrarily established. This claim is 
related to a fundamental cri-icisin that the concept of "mihiix^al 
competency" cannot be fairly determined in an objective manner 
because any absolute definition of a minimum quantum of skills 
needed to function independently as an adult is per se arbi- 
trary. See , e^g. ^ . Glass "Standards and Criteria," 15 J. Ed. 
Measurement 237 (1978). Faney and Madaus, note 163 supra at 
468, concluded: 

At present there simply is no scientific foundation for 
deciding what minimum points should be; the decisions 
involved in setting them are political rather than 
scientific. 



strong precedent for invaliding diploma sanctions having- 
adverse impact on minority students in states having a hisrory 
of de jure school segregation.* More generally, the court's 
willingness to apply Title VII validation concepts (albeit in a 
"flexible" manner) to the content of the tests as they affect 
all students means that the validity of other MCT urograms sub- 
ject to future court challenges will need to be demonstr? ted, 
and the extent to which these programs generally are consistent 
with established psychometric practices will undoubtedly be a 
major factor in influencing the ultimate outcome of such cases.* 



Graduate School Admissions Tests 



Traditionally, decisions as to which of the thousands of 
applicants for the limited number of places available in 



'^In states not having a history of past de ^ura searegation, 
but whose MCT programs have a strong adverse impact on^minori- 
ties, the claim may also be made that under the general anti- 
discrimination mandates of Title VI of the 1964 Civil Rights 
Act, defendants should be required to "validate" substantially 
any cchooi policies that disproportionately affect minority 
group students in the same way that Title VII standards are 
invoked by discriminatory impact, v;hether or not accompanied by 
discriminatory intent. The Supreme Court's decision in Lau v 

Nichols , 414 U.S. 563 (1974), would aopear to lend force"To ~ 

this "impact" interpretation of Title VI. However, in Sakke , 
four Supreme Court Justices appeared to question the continued 
soundness of Lau following Davi s, and suggested that Title VI, 
like theConstitution, may only apply in situations of inten- 
tional discrimination. 



. ** Debra P. constitutes the first major testing case to aoplv 
middle-ground equal protection analysis to claims^asser ted ^ 
non-minority students. This aspect of the decision may a3.<=o 
have important precedential implications in other edurrr - - . 
tescing contexts. See Appendix- 



graduate and professional schools would be accepted for admis- 
sion* largely were based on undergradute grade point averaaes 
and standardized admissions tests such as the Law School Apti- 
tude test (LSAT) or the Medical College Admissions Test (MCAT) • 
It has been generally acknowledged that .n the absence of 
special affirmative action admissions procedures, these stand- 
ardized admissions criteria would have a substantial detrimental 
impact on minority applicants,** In light of these realities, 
many graduate schools have established "race conscious" special 
admissions procedures to ensure an adequate representation of 
minority students in their student bodies. 

Legal challenges to these affirmative action admissions 
procedures have geiierated enormous public controversy and com- 
mentary both in the popular press and "-.he scholar ly literature. 
The United States Supreme Court managed to avoid squarely facing 
these highly charged issues in 1974 by de-:laring the controversy 
concerning the law school admissions procedure at the University 



*In University of the Reqents of Calii i. r nia v. Bakke , 438 
U.S. 265 (1978), 3 , 737 students applied ir ;r974 for the 100 
available places; in Alevy v. Downstate Medical Center , 39 N.Y* 
2d 326 (1976) , 6 , 300 candidates applied for 216 positions to 
themedical school program; ir Defunis-V. -Qdeaaard 416 U.S. 312 
(1974) , 1601 applications were received for 150 available 
Dlaces . 

**One extensive study found, for example, that without 
special affirmative programs , utilization of the "predict^^c 
first year grade point average" oased on undergradute qra*;-3 
and Law School Admissions Tests would reduce black _ law school 
enrollment by 82%. Sindler, "Bakke, Defunis and Minority 
Admissions" 141 (1978) . The lower Court decision in Bakke . 
indicated that almost all minority candidates were rejected 
under traditional admissions procedures. 132 Cal. Rep. .680,712 
(1976) (Tobriner, J., dissentinq) . 



of Xvashington moot in light of the fact that the plaintiff, 
who was teinporarily admitted pending his appeal, was about to 
graduate. In 1978.. however, the Court was called upon to 

squarely c nfront these issues in a case brought to challenge 
the medical school admissions system at the University of 
California, Davis. 

Under the Davis system, members of specified minority 
groups, who claimed to come from educationally or economically 
disadvantaged backgrounds, were permitted to have their applica- 
tions reviewed by a special admissions committee. This special 
committee would recommend candidates for 16 of the 100 places 
available in the entering class. The minority candidates 
recommended by this committee generally had substantially lower 
undergraduate grade point averages and test scores than those 
admitted under the general admissions process. Allan Bakke. 
a white applicant who was denied admission, challenged the 
legality of this process, which he claimed precluded him from 
fairly competing for 16% of the available places in the 
entering class.* 

The Suprt:me Court's treatment of this issue culminated in 
a lengthy, complex decision, containing six separate concurring 
and dissenting opinions. Basically, four members of the Court 

*2i^terestingly, Bakke had both a higher grade point average 
and higher MCAT scores than the average of those students ad- 
mitted to the 84 regular places in the class. Aooarently he v;as 
denied admission through the regular admission Process because 
of his comparatively low rating on the interview- aspects of the 
admission process. BaJcke , note 74 supra az 277. note 7. 



stated that the preferential admissions system should be held 
to meet constitutional requirements, four members were of the 
opinion that Title VI of the 1964 Civil Rights Act precluded 
any type of race conscious admissions system, and would not 
reach the constitutional question, while the ninth member of 
the Court, Justice Powell, who thus became the "swing vote," 
held that the specific "quota" approach used at Davis was 
unconstitutional, but that other "race conscious" admissions 
systems might be constitutional. 

The Court's complicated, compromise treatment of these 
issues, which probably would allow a university admissions 
committee to implement an affirmative ac::ion program assuring 
precisely the same minority representation, as did the one at 
Davis, but in a manner less likely to grate against major!- 
tarian sentiments,* may be effective as s political solution 
to the immediate controversy . ^^"^ However, the Court's hedged 
response leaves open both the basic const i cutional issues 
raised by the case^ as well as specific questions concerning 
the validity of the use of standardized admissions criteria for 
entrance to graduate school programs. Indeed, one of the most 
salient features of the lengthy Bakke decision is that in 156 



*Note, "The Supreme Court, "_ 1977 Term 92 Harv. L. Pev. 57, 
146 (1978). Under . Justice Powell's decision, a uhivers, "^y 
seeking to "d^" versify" its student body could give extra con- 
sideration, on ah individual basis, to ethnic background? and 
in assessing the extent to which such consideration would be 
appropriate, the admissions committee apparently . cculd oive 
"some cttention to (total) numbers" 438 U.S. at 225. 
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pages of text no consideration whatsoever was given to the ob- 
vious, cri- zt.l issue as to whether the standardized admissions 
procedures used at Davis were in any sense validated or reason-^ 
ably related to the purposes for which they were being used. 
The reason for this anomaly was that the record in the case, as 
it came up from the lower court, did not present any specific 
facts on this issue. Plaintiff Bakke, of course, had no reason 
to challenge the validity of the standardized test scores, on 
which he performed relatively well. Similarly, the university 
officials^ while defending the legitimacy of their special 
admissions program, also had no interest in raising questions 
concerning the validity of their gene'ral admissions procedures 
and their reliance on standardized testing techniques.* 



*The University specificially justified its policies on 
four grounds: (1) increasing the traditionally low minority 
representation in medical schools . and the medical profession; 
(2) countering the effects of societal discrimination; 
•3) increasing the number of physicians who will practice in 
currently underserved communities; and (4) obtaining the educa- 
tional benefits of an ethnically diverse student body. 438 U.S. 
at 306. Justice Pov/ell upheld the constitutionality of "race 
conscious" admissions practices only on the fourth count, stu- 
dent body diversity. in an interesting footnote, he observed 
that test validation problems might have been offered as a 
fifth justification: 

Racial classifications in admissions conceivably could serve 
a fifth purpose, one which petitioner does not articulate: 
fair appraisal of each individual • s . academic promise in the 
light of seme cultural bias in grading or testing uroce- 
dures. To the extent that race and ethnic background were 
considered only to the extent of curing established inac- 
curacies, in predicting academic performance, it micht be 
argued that there isno "preference" at all. Nothing in the 
record, ho-:ever, suggests either that any of the quantita- 
tive factors considered by the Medical School were 



If the Court had been in a position to directly consider the 



test validation issues under Title Vll-type "30b-relatedness" 
criteria, there is serious question as to whether the MCAT would 
have passed muster. A detailed brief setting forth the litera- 
ture on validation of the MCAT was, in fact, sub-:iitted to the 
court on behalf of the Black Law Students Association at 



Berkeley as amicus curiae . The professional literal .e reviewed 
in this brief indicated that the MCAT, which was norxned to the 
middle class medical school population in 1951, at a time when 
virtually no minority students were in attendance, is culturally 
biased against blacks and other minority groups. Although 
there was some evidence indicating a correlation between MCAT 



scores and course grades in the first two years of medical 
school, the evidence strongly indicated that the test was not 
validated either to grades in clinical courses during the latter 



culturally biased or that petitioner's special admissions pro- 
gram was formulated to correct for any such biases, Furtner- 
more, if race or ethnic background were used solely to arrive 
at an unbiased prediction of academic success, the reservation 
of fixed number of seats would be inexplicable. Id,, at 306, 
n, 43 — 

Justice Powell also noted in passing the relevance of Griggs 
and the Title VII cases to this test validation issue, _(ld. at 
3G7, n, 44), as did Justice Brennan joined by Justices White, 
Marshall and Blackmun in their decision . (concurring in part and 
dissenting in part) Id. at 352 where, citing Griggs , they state: 

Although this Court has not yet considered the question, 
presumably, by analogy to our decisions construing Title 
yil, a medical school would not be in violation of Title VI 
under Lau because of the serious underrepresentation of 
racial minorities in its student body as long as it could 
demonstrate that its entrance requirements correlated 
sufficiently with the performance of minority students 
in medical school and the medical profession. 



years of medical school, or to actual performance on-the-job 
after graduation. These conclvsions have been corroborated 
both by critical commentator s^^^ and by evidence and findings 
of other courts, In addition, the focus on graduate 
school admissions procedures in recent cases has also indicated 
a substantial degree of subjectivity and arbitrariness ^: n the 
interviewing and decision-making process, factors which have 
generated strong judicial disapDroval . * 

Consideration of the validity of standardized admissions 
tests takes on special significance in the context of the highly 
competitive graduate school admissions process. Typically, from 
the large applicant pool, a small percentage of outstanding 
candidates at the top of the stack are immediately admitted, a 
small number at the bottom immediately rejected, and the large 
remaining group, all of whom are deemed qualified to success- 
fully complete the course of study at the school re left for 
selection decision. -"^O utilization of cut-off scores (whether 
or not on a "racially conscious" basis) to select an entering 
class means than critical career-determining decisions are made 



*For example, in DeFunis v. Odegaard , 507 p. 2c 1169, 1193 
(S. Ct* Wash. 1973), it appeared that two sibudent members of 
the admissions committee who had full voting authority were 
selected^because they had volunteered through the student^bar 
association;, no criteria concerning their qualifications for 
this job had ever been established. Each of these students was 
given approximately 70 files upon which to make initial recom- 
mendations for udnission or rejection, with instructions that 
only ten were to be passed on for further consideration by the 
full committee. In other words, most of the applications^ were 
summarily rejected by individual committee members, including 
student members, with no further scrutiny by the full committee. 
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on the basis of narrow differentials which have not been vali^ 
dated for such a purpose. Although, as indicated above, some 
evidence indicates a correlation vetween standardized scores and 
niedical school grades on course work in the first two years, the 
situation is substantially different from the "training course 
validation" upheld by the Supreme Court in lvashi_:gton v. .Davis , 
In Davis it was assumed that those who did not pass Test 21 were 
not capable of completing the training course curriculum. In 
the graduate school context, no such assumption can be m.ade for 
most of the rejected applicants. 

To date, the most detailed judicial consideration of the 
validity of standardized testing instruments for graduate school 
admission purposes was contained in the dissenting opinion of 
Justic Douglas in the DeFunis case. Justice Douglas dissented 
from the majority's decision to declare the controversy moot 
and went or to discuss in detail his perspective on the issues, 
in doinc so, he questioned the usefulness of mult iole-choice 
type examinations for evaluation of the creativity and intelli- 
gence of poteniial law school students, the cultural bias ef 
the exams, as well as what he considered an over-reliance upon 
relatively small differentials in scores on these 
examinations, -^'-^ He concluded that: 

[Tjhere is no clear evidence that the LSAT and GPA 
provide particularly good evaluators of the intrinsic or 
enr iched ability of an individual to perform as a law 
student^or lawyer in a functioning societ'* undergoing 
change, 172 
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However, according to Justice Douglas, the solution to the 
cultural bias and disparate irnpact of standardized graduate 
school admissions tests was hot to adopt a numerical quota ad- 
missions scheme. But rather to substantially reform the admis- 
sions procedures so tr at they operate in a racially neutral 
manner which is fair to all: 



The key to the problem is consideration of such applications 
in a racially neutral wav . Abolition of the LSAT^ would be 
a start. The invention of substitute te^ts mighc be made 
to get a measure of the applicaht*s cultural background, 
perception, ability to analyze, and his or her relation to 
groups. They are highly subjective, but unlike the LSAT, 
they are not concealed, but in the open. A law school is 
not bound by any legal principle to admit students by 
mecnan.ical criteria which are insensitive tc the potential 
of such an applicant which may be realized in a more hos- 
pitable environment . It will be necessary under such an 
approach to put ^ . re effort into assessing each individual 
than is reguirec ^nen LSAT scores and undergraduate grades 
dominate the selection process. I'/S 

Justice Doug^ as wer/- on to propose ror consideration broad- 
ened interviewing processes, both with the applicant and ethers 
who are in a position to assess his abilities, as well as the 
operation of summer school programs in which student performance 
could be directly measured. Justice Douglas' suggestions have 
apparently been adopted, at least in part, by one major univer- 
sity which oresently conducts detailed assessment interviews 
for all those in the top ten percent of the applicant pool.-'-'^^ 
Indeed, presumably because of the critical focus on medical 
school admissions stemmina from R akke and other recent litiga- 
tion, the Association of Amen Medical Colleges is in the 
process of substantially reforming medical school admissions 
procedures so that in addition to traditional subject area 
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knowledge, more general ability in written communicatichs^ and 
problem-solving skills, as well as personal qualities deemed 
necessary for the successful practice of medicine, will be part 
of the assessment battery.* 

In short, then, substantial questions concerning the 
validity of the use of standardized graduate school admissions 
tests are raised by application of Title Vil-type standards in 
this area. Even thoiigh the courts have moved with extreme 
caution on this issue, the judicial "dicta" which have emerged, 
combined with the general awareness of validation requirements 
st:?--dng from Gr ig:^S- and it^ progeny, have already had a signif- 
icant effect on reform trends in these areas. Because of the 
critical importance of these issues, especially where they have 
disparate impact on minority populations, more direct judicial 
consideration of the validity of standardized admission tests 
is likely to occur in the f ^iture . -^"^^ 



*An amicus brief submitted by the Asi-ociation of American 
Medical Col^eces reports that substantial general changes in 
medical school admission procedures may be imminent. 'Recog- 
nizing the current need for better assessment of academic and 
personal qualifications, the Association will begin use. in 1977 
of a revised set of admissions tests as part of a new admissions 
assessment program. Such tests will not only measure achieve- 
ment in particular areas of knowledge pertinent to mecJical 
study, but will also demonstrate abilities and interpretation 
of written communications and in problem-solving skills. The 
development of instruments for evaluating . personal .qualities 
deemed necessary for the successful practice. of medicine is 
underway. Seven broad areas have been identified for study: 
compassion, interprofessional relations, coping ::apabil ity", 
sensitivity and interpersonal relations, decis io.:-making capac- 
ity, staying power, and realistic self-appraisal." pp. 9-10. 
Sakkev^jRegents of University of California , 132 Cal, Rep. 680, 
714-15, n. 15 (1976) (Tobr iner ,' J. , dissenting.) 
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III. CONCLUSION 

Our detailed survey of the state of the law on competency 
assessment issues has yielded three fundamental conclusions. 

1. The courts have become knowledgeable about sophisti- 
cated validation concepts and have repeatedly applied psycho- 
metric analyses to testing practices of employers and educators. 
In contrast to the traditional pattern of deference to the 
expertise of administrators and governmental officials, courts 
today manifest an ability and a willingness, under certain 
circumstances, to scrutinize testing practices. 

2. Despite their knowledge and experience in this area, 
the courts nevertheless tend to act with restraint on these 
issues. Especially since the Supreme Court's 1976 decision in 
Washingt on v. Davis , the courts have been "flexible" in their 
application of the rigorous validation requirements set forth in 
the administrative regulations. This restraint and flexibility 
is even more pronounced in the judicial approach to educational 
assessment issues brought under the equal protection clause of 
the Fourteenth Amendment, where specific statutory mandates such 
as Title VII do not directly apply. In our review of the diplo- 
ma, licensing and certification, performance evaluation and I.O. 
testing cases, we detect ' a prevalent pattern, indicating that 
the courts generally wou" scrutinize testing practices only 
when one or more of the lowing factors was present: (1) lack 
of good faith of the de i- er.^ ^nts, especially in regard to possible 



discriminatoi-y .Tn.^ives; (2) substantial lack cf adherence to 
applicable :^rof e-sional practices; or (3) denic^.l of minimal 
procedural ~je —rcess protections. 

3, Trr^re ir.. a significant interrelations .ro between the 
state of th-- pr^r^ -.ce ir. competenry azHsessment ^.?erhniques (at 
least as th - stinrfe of tr:e practice is mac- knov,r to the courts) 
and judicia. icz^-ism i- this a:«. i-her ih^. ^^-lieve it appro 
priate to scr - inir-e th - v'jlidity cnallena- rests, courts 
will requi^:^ • - rartisi v-'oiripli^nc:-- with r^„^. r validation 
standards. . c h3 drc^i&cically shown n r:- South Carolina 

NTE case, villTict ir^ose ''lute^" rr r^r ,:r5l validation 

requiremer-^^ w- c appear -o be ^~ond -.ne . vel cf reasonable, 
current pnof- r ac-, rs. nvers- ly a ^lustrated by 

tbe Bridge-o- _iz- rase^, coi — interver^ - o- testing 
' zsues may e arivated a hie er leve. of perfororance by 
^snployers eimo eiiu^rators and may v - e stimulated i^rogress in the 
developmeirr arplica1:ion of fairer coTnpetenc:' assessment 

measures . 

The 0V6 ^LH implications tnese conclusions would appear 
to be that edrzrarLcrs can ar^sume tr^t tc some degree the courts 
are "looking iheir shouXien:? and they may expect to be 

held accountable: F or a reasonablLe measure of confOi.mity to 
accepted prof es: ic-.al practices tr their testing procedures. 
However, prof^ i nals need n^tr ^i=nerally anticipate wide- 
ranging judicia^ verview of r- ng practices or radical 
decrees mandatirrr implementatir:>T if theoretical or experimental 
validation star.c^rds. 



B- cause of the comclex, "ev=lopniental nature of judicial 
activ^-^ - in this ac^^„ wou'J.'f — ecommen-d three specific areas 
of cor' ^.uing -jeqa' research, ri-rst is rhe obvious need to 
contirv ^ to cl^^s^^iy trac-c judicisl develc-oments in this area: 
in TLt_e VII cases,- in. each of r:-.^ areas 3f application to 
educa- ion ^at wer^ ider-ified ir; part 11 of -r.is chapter, and 
in otfr>^- newe- areas af educ -t::jnal tesnnc :-.ot covered in 
this - -y 'Is^rzel/ -.ecau=e a Tody of lega ' doctrine has "Ot 
yet e-erg^-co sl- as special edLJca~ion, ed^'cation of the gifted 
and talented., --:L:~gual educatio-n and funcimc allocations.^"'' 
From a tec~Tndcr_ . s-gai ©o : nt of -view, it _ I_ also be imporr^n- 
to closel: itilcw the ext>^-nt to w'- ch the '~id"dle-ground" ec:^ 
pro-ectirn te~± nay be Qf^Tierally sanded i- -ajor decision? 
the Supreme Co t, Sx: "n r^articuiar educate:- decisions of th=^ 
lower feder-l xrorrts, i^'^Crading -:pc ^s ible e?r-sns-on of middle- 
ground equal xTot^-Cton analysis, 2s in Deb-a p . . to situatic s 
involving nomrdnoritv plaintiffs. The results of such researcn 
should, we believe, .e disseminated to the educational community 
on a contmuir-^ -"a;3i. 'q '.hat US', tr ne v decisiors are immedi- 
ately understn-or n p- .-peT perspective, and their implicatio.-s 
are not distorted 7 iiTipr^'-jssicns fostered in the popular press. 

The second recoitmrended area for further le-al research 
concerns the decjSicn-.-^ ci the various state courts that bear on 
the testing issue we considered. Because of the primacy 

of federal statutes =sr.;cially Title VJl) and constitutional 
precepts, as well as i-^- -bvious difficulty of consider inq the 
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differing judicial systems of the 50 states in an initial legal 
overview, the present memorandum has exclusively considered the 
decisions of the federal courts. Since, despite recent federal 
initiatives, education remains fundamentally a state and local 
responsibility under the American federal system, it is obvi- 
ously important to survey and analyze judicial developments in 
at least a representative number of state systems. At this 
point, v;e are not certain what such a survey would reveal. For 
example, the courts in New York State appear to be maintaining 
a traditional, highly deferential attitude toward the decisions 
of educational administrators on testing issues. By way of 
contrast, the Supreme Court of New Jersey^'^^ has taken a more 
activist posture on funding and related educational competency 
assessment issues. 

Finally, W5 believe that detailed research, on a case 
study basis, should be undertaken of the remedial phases of 
major educational testing cases. Almost all discussions of 
judicial involvem<-nt in educational policy "matter s , including 
the present chapter, are largely based on che pronouncements 
contained in the official decisions and orders issued by the 
courts. But developments in the remedial stage, where actual 
implementation of the decree is undertaken, are often of 
critical impor trance. * Many courts, in striking down defendant 

*Little research is normally undertaken of these remedial 
processes because specific information can be gathered only by 
direct examination of voluminous court files and through inter- 
views with those involved in the case, whereas judicial deci- 
sions are readily available in any law library. Although resort 
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testing practices, have mandated that future tests must ^^e 

specifically validated in accordance with the EEOC quid^ 
1 * 179 

lines. In implementing such requirements, hovv^ver , 

substantial r^ractical probL^s often connplicate rne goa of 
achieving full scientific validation. 

For example, in Chance v. Board of Examiners ," the ■* z] 
goal of replacing a non job-related examination sv^stem w: one 
that was scientifically validated was compromised again 
political and practical considerations. The Chance caui t 
issued an injunction prohibiting the further use of exi r.lnco 
Board of Examiners tests to license school supervisors ari,d 
administrators in New York City. Under the pressure of t is 
injunction, the parties to the case and other interesr*^'^) ^ -our-s 
created an innovative new interim examination system b. n 
initial screening by local community school boards. T 
sons hired were--after a trial periods-evaluated under iiuv 
procedures carried out by Board of Examiners staff perse- s 
consultation with community representatives. The inte sys- 
tem was never scientifically validated, but it resulte the 
hiring of much larger numbers of minority educators th. .der 



to individual case files may be overly time-consuming the 
purposes of ordinary legal research, in the context of scial 
science analysis of implementation of testing reforms, tie-ise 
court files probably provide a more accessible^, comprereri ive 
source of rich primary data than almost anything else th^. is 
available . 

*See discussion, pp. [65] supra. 
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th'T rrrevioas -'sitsm and there was general agreement among most 
or tr=e ct-\ education constiruencies t:zar the new selection 
procr^urf V-.. <ec reasonably well. Tnis Inr projredure was 

s-^poG—d rr .rj^ve been replaced by a more s-rienti f 1^ -ally 
devel:q=?ec .^.^tiriHtion system irnvolving err^r . let^t vests based 
on syrt^ : ^cnj analyses. However, dispu ces §; ose about the 

adequacy - f nte prototype job analyses trrar ^er*^ pz^pared by a 
-rons:il^ int fir:-: hired for that purpose by r_Te i ari_ of Educa- 
tion. Co- Si qiently, the essential elements zhe interim 
- -ysliSTr ^.e- b een in use for six years as a facte permanent 
syste-*-. 

rhis ..ecampie suggests, the process th-ough which abstract 
iudicial mar .^ates have been transformed into actual institution- 
al re-orms c institute unique "laboratories" for studying public 
poli-c^y impl ^mentation problems. Certain reform approaches which 
are ^ hvocated in the literature may be fou-id wanning, for vari- 
ous reasons, when actual attempts are made to put them into 
^ractrice. On the other hand, the pressurer£ of judicial over- 
s-igh'- may, as in Chance , motivate the pamies to devise and put 

^to practice new techniques that previousl-.- had not been con- 
: 'dered feasible. In short, we believe tha detailed analysis 
c& the remedial process of major court caser will provide valu- 
ab:> empirical data for further consideration of the critical 
iss^^es of the apparent gap between ideal and actual practice, 
and the barriers to improved practice, reveaHed by the state of 



the practice chap?;ers of this studv.* 



Because of the substantial gaps between actual practice and 
existing regulatory standards, we are reluctant to recommend any 
further statutory or regulatory reforms at this time. Further 
.';?vK^''^5.^?*'° remedial stages of past court cases, together 

with additional empirical research on the state of the practice 
as revealed in this study, may provide a substantial data base 
which could be presented to Congress and the regulatory agencies 
with appropriate recommendations for legislative action at some 
future date. 
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APPENDIX: 



The Emerging "Middle-Gmimd" Equal 
Protection Test and its A^pplication 
To Education Law Lizz.gation 



The Emerging "Middle-Ground" Equal 
Protection Test and Its Application 
To Education Law Litigation 

JuiiicLal review of diploma requirements and educational 
hiring standards havo largely been based on direct applicabil- 
ity of Tiile VII job-relatedness standards. As previously 
indicstted,* these precedents may also be indirectly applied 
to situations involving standardized testing practices in a 
varies of educational contexts. However, no statutory mandate 
generally requiring validation of educational testing practices 
has been held to apply outside the employment discrimination 
context.** Accordingly, judicial consideration of the validity 
of l.Q. tests, minimum competency testing, and graduate school 
admissions exams have largely been based on general constitu- 
tional principles of equal protection of the laws, rather than 
on specific statutory or regulatory standards. In order to 
understand how courts have assessed claims of unfair testing 
treatment under the equal procection clause, and how they may 
assess such claims in the future, it is necessary to briefly 
consider emerging new trends in equal protection doctrine. 



*See disc"ussion. [p. 36 ff.] supra . 

**See, however, indications in Regents of the Univer sity of 
California v. Bakke, 438 U.S. 265 (1978) discussed at pp. supTi 
concerning the possible applicability of Title VI of the 1964 — 
Civil Rights Act in this regard. Note also the specific re- 
quirements for tests resulting in classifications of handicapped 
students discussed at note 75 supra. 




-A5 .1- 



The development of constitutional equal protection doctrine 
from the New Deal era through the late 1960s resulted in two 
general approaches to laws and regulations whose impact falls 
unequally on differing groups of citizens: (1) in some cases 
such state actions would be analyzed to determine whether they 
had any "rational relationship" to a valid state purpose; while 
(2) other state actions would require a showing of a "compeling 
state interest" justifying the contested practice. Application 
of the "rational relationship" test imposes a minimal burden of 
justification upon public agency defendants in a law suit, since 
the standard would be met if "any state of facts reasonably may 
be conceived to justify it,"* even if other means with less 
burdensome consequences for affected groups could have been 
devised. If, on the other hand, the "compeling state interest" 
test is applied, the courts will closely scrutinize the practice 
at issue, placing on the state the heavy burden of establishing 
that no other available legislative or administrative methods 
could have achieve the desired result.** In fact, only in two 
cases, both dealing with the confinement of Japanese-Americans 
under the emergency conditions of World War II, has the Supreme 
Court upheld state actions which were subjected to this 

*McGowan v. Maryland, 366 U.S. 420, 426 (1961). 

**For a general overview of these points, see Note, 
"Developments in the Law: Equal Protection," 82 Harv. L. Rev. 
1065 (1969); Michelman, "Foreword: On Protecting the Poor 
through the Fourteenth Amendment," 83 Harv. L. Rev. 7 (1969). 
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rigorous "compeling state interest" test.* 

Because of the dramatic difference in outcome resulting 
from application of these differing equal protection standards, 
the key issue in many constitutional litigations is which 
standard should be applied.** Historically, the Supreme Court 
has applied the "compeling state interest" test only to state 
actions involving "suspect" classifications (usually classifica- 
tions based on a race)*** or to cases involving certain defined 
"fundamental interests," such as voting rights,**** rights to a 
fair trial,***** and other specific constitutionally- identified 
areas such as the right to interstate travel.****** The Supreme 
Court recently held that education is not a "fundamental inter- 
est" under the federal constitution because, since education is 
primarily a state obligation, it is not one of the federal 
rights specifically protected therein. ******* 



*Korematsu v. United States, 323 U.S. 214 (1944); 
Hirabayashi v. United States , 320 U.S. 81 (1943). Justice 
Powell's decision in Bakke~supra also upheld race-conscious 
medical f-rhool admissions practices under the compeling state 
interest test. 

**See, e.g., San Antonio Independent School Di strict v. 
Rodriguez , 411 U.S. 1, 16-17 (197i3) . 

***See, e.g.. Loving v. Virginia , 388 U.S. 1, 8-9 (1967). 

****See, e.g.. Harper v. Virginia State Board of El ections. 
383 U.S. 663 (1966)7 Dunn v. Blumstein , 405 U.S. 330 fl^72K 

*****See, e.g.. Griffin v. Illinois , 351 U.S. 12 (1956). 

****** Shapiro v. Thompson , 394 U.S. 618 (1969). 

******* San Antonio Independent School District v. Rodriguez , 
su£ra. Education has, however, been classified as fundamental 
interest under sorne state constitutions. See, e.g., Serrano v 
Priest, 96 Cal. Rptr . 601, 487 P. 2d 1241 (Cal. 1974) 
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It would appear, therefore, that cases involving challenges 
to educational practices, which do not involve clear findings 
of discriminatory intent acainst minority groups* would call 
for application of the lesser "rational relationship" standard, 
which would involve minimal scrutiny by the courts and almost 
automatic approval of defendants' practices. However, as 
indicated in Section ii of the main text, courts have in fact 
subjected educational testing practices to more than minimal 
rational relationship review, without invoking the rigorous, 
compeling state interest standard. These holdings have explic- 
itly or implicitly been based upon a "middle-ground" standard 
of equal protection review, which has been developed in recent 
>ears, primarily in sex discrimination cases. This approach 
oalls for greater scrutiny than would normally be applied under 
the minimal rational relationship test, without requiring a 
showing of compeling state interest or the lack of any conceiv- 
able alternative method for accomplishing a legitimate goal. 

The Supreme Court itself has explicitly endorsed the 
"middle-ground" approach in recent years only in cases involving 
allegations of sex discrimination.** One gets the distinct 

*See Washington v. Davis , supra . 

** Craig v. Boren 429 U.S. 190 (1S76) , see also Reed v. Reed 
404 U.S. 71 (1971), Frontiero v. Richardson 411 U.S. 677 (1973), 
Weinberger v. wiesenfeld 420 U.S. 636 (1975). Some decisions 
m cases involving illegitimacy, age discrimination and alienage 
also appear to implicitly adopt middle-ground analyses, although 
the Court has not explicitly articulated the concept in these 
areas. See e.g. , Trimble v. Gorden 420 U.S. 762 (1977). See 
generally l. Tribe, American Constitutional Law 16.31 (1978). 
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brought under general constitutional equal protection standards. 
Under traditional equal protection doctrine, "strict scrutiny" 
was applied only in cases involving apparent discriminatory 
intent and the courts were reluctant to extend that rigorous 
degree of scrutiny in the absence of clear indications of such 
motives. On the other hand, especially in light of the Title 
VII discriminatory impact standard contemporaneously being ap- 
plied to actions of private employers, the courts were reluctant 
to use a minimal rational relationship approach. Thus, in one 
of the first cases to directly confront this problem, the dis- 
trict court in Chance took a middle position, stating that in 
the employment discrimination context, defendants should be 
required to make a "strong showing" to justify their practices. 
Although the Court of Appeals in Chance accepted the "strong 
showing" requirement as being consistent with the traditional 
rational relationship test,* the Court of Appeals for the First 
Circuit in Castro v. Beecher ** took issue with this assumption 
and clearly stated that a new "substantial relationship" 
standard had to be applied. The next year, noting that since 
the original decision in Chance case law developments (primar- 
ily in the sex discrimination area) had been such that a "viable 
middle-ground test had in fact emerged," the Second Circuit 
joined the First Circuit in specifically enunciating a new 
standard for equal protection analysis in employment 



*458 F. 2d 1158, 1177. 

**459 F. 2d 725, 735-6 (1972) . 
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impression that the Court was not eager to declare sex discrimi- 
nation one of its "strict scrutiny" categories (virtually assur- 
ing plaintiffs' success), but, on the other hand, sensitivity 
to the rising tide of sex discrimination problems could not be 
set aside lightly under the traditional rational relationship 
rubric. Thus, the Court began to articulate a middle-ground 
approach in these cases. Under this approach, both the actual 
purpose of the legislation or state action at issue and the 
"fit" between that purpose and the means chosen to accomplish 
it are subjected to judicial examination. Only when a "fair and 
substantial relationship" rather than a mere "rational relation- 
ship" between a challenged state policy and a legitimate state 
purpose is shown will the action be upheld.* 

The lower federal courts which initially considered employ- 
ment discrimination cases brought under the equal protection 
clause felt a similar compunction to articulate a new middle- 
ground standard that would allow for substantial, though not 
"strict," scrutiny of challenged testing practices. These 
courts faced a dilemma. Title VII and its specific discrimina- 
tory impact standards did not, at the time, apply to actions of 
local government agencies, and these cases therefore were 

*For the classic analytic discussion of the new middle- 
ground approach, see Gunther, "Foreword: In Search of Evolving 
Doctrine on the Changing CourV.: A Model for a Newer Equal 
Protection," 86 Harv. L. Rev. 1 (1972). The strongest explicit 
judicial pronouncements on this issue have been seen by Justice 
Marshall in support of the middle-ground approach (see, e.g., 
Rodriguez, supra at 411 U.S. at 98-llC; Massachusetts Board of 
Retirement V. Murgia 427 U.S. 307, 318-321 (1976) and by Justice 
Rehnquist in opposition (see Trimble v. Gordon, 420 U.S. 762, 
777-786 (1977). " 
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discrimination cases.* Similar middle-ground approaches 
were subsequently widely adopted by several other courts which 
considered test validation under general constitutional equal 
protection jurisdiction.** 

In sum, then, the development of the middle-ground standard 
in the above line of cases was, to a large extent, a mechanism 
utilized to incorporate the Griggs "demonstrable relationship" 
requirement, and the specific EEOC Guidelines standards, 
under the rubric of the middle-ground "fair and substantial 
relationship" approach in discriminatory impact cases brought 
under the equal protection clause rather than directly under 



* Bridgeport Guardians v. Bridgeport Civil Servi ce 

Commission 482 F. 2d 1333 . T??fi-7^?ri ri. iQ^^). this 

decision, the Second Circuit was affirming Judge Newman's deci- 
sion discussed in detail at p. [29] ff, supra . Judge Newman had 
specifically articulated the need for enunciation of a "middle- 
ground approach to equal protection analysis. Referring to 
the district court opinion in Chance, he pointed out through 
particular examples, the distinction between the traditional 
rational relationship test and a middle-ground test in the 
employment discrimination context: 

But the District Court [in Chance], as I read its decision, 
did not say that use of the exam was irrational in the 
sense that no person could rationally believe that the exam 

was of any value in selecting personnel [Cjontent 

validity and other standards from the field of psychological 
testing may often be found to be inadequately met, but 
rarely can one say the standard is so inadequately met that 
the use of the exam could not rationally be thought useful 
for personnel selection. 354 F. Supp. at 787. 

**See, e.g., Douglas v. Hampton , 512 F. 2d 976, 989 (D.C. 
Cir. 1975), Officers for Justice v. Civil Service Commission, 
371 F. Sup. 1328, 1335-6 (N.D. Calif. 1973). See also Armstead 

^:,^^^^!^^ .^i':^^^^""^^^P^^..ggpa'^ate School District , 461 F7~2d 

276, 279-bU (5th Cir. 1972), Georgia Asso ciati'oE v. Nix, 407 F 
Supp. 1102, 1108-9 (N.D. Ga. I9l6) . 
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Title VII.* Because of the Supreme Courtis firm rejection of 

the prevalent assumption that Title VII standards could be fully 

read into general constitutional requirements in Washington v. . 

Davis , the question naturally arises as to whether the Court 

also specifically meant to mandate a complete return to the 

traditional two-tier equal protection approach in this area. 

Although the Court did not specifically focus its decision 

on this issue, its approach to the validity of Test 21 seems to 

indicate that more than a traditional "rational relationship" 

to any legitimate state purpose had to be shown. The court's 

reasoning can be summarized as follows: 

Test 21, which is administered generally to prospective 
cover nm;nt employees, concededly -eks to ascertain whether 
those who take it have acquired a particular level of 
verbal skill; and it is untenable that ^he Constitution 
prevents the Government from seeking to "^^^^^Jly/P^"^^ 
?he communicative ability of its employees rather than 
to be satisfied with some lower level of competence 
particularly where the job requires special ability to 
communicate orally and in writing.** 

The court's brief analysis of the validity of Test 21 did 
not merely state, as a court would under traditional rational 
relationship standards, that testing was a reasonable practice 
for Civil Service hiring, and absent a showing of bad faith the 
court would defer to the expertise of the Civil Service adminis- 
trators, instead, the court could be said to have engaged in 
an independent (though brief) analysis of the test, an analysis 

*See, e.g.. Officers for Justice, supra at 1336, Castro v. 

Beecher , supra at 733. 

**426 U.S. at 245-246. 
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which satisfied it that the purposes behind the testing require- 
ment were substantial and the "fit" between the means chosen 
and the valid purpose was adequate.* 

In short, although the extent of judicial scrutiny of the 
testing practices at issue here was clearly less than the prob- 
ing analysis that would be required under the EEOC standards, 
the defendants were called upon to justify their practices in 
substantive terms. Washington v. Davis , thus may be interpreted 
as implicitly endorsing a middle-ground approach in this area, 
albeit a more "flexible" middle-ground approach than had been 
used by the lower federal courts previously.** 

The only reported post- Davis decision to have directly 
considered this issue so interpreted the implication of Davis 



*The Court also indicated that the district court had 
considered in detail the relevance of Test 21 to the training 
regimen (Id. at 252-3) and Justice Stevens additionally focused 
on both the manifest relevance of reading ability to the police 
function and the familiarity of judges with the needs of the 
law enforcement profession. (Id. at 254-255). Compa re, 
however, the conclusory interpretation of Davis as applying a 
traditional rational relationship test set forth in "Adoption 
of Questions and AnsVers to Clarify and Provide a Common 
Interpretation of the Urrifrom Guidelines on Employee Selection 
Procedures" 43 Fed. I^egs. 11995, 12002. (Mar. 2, 1979). 

**The Court's main concern in its lengthy discussion of 
the intent/ impact issue vras apparently to ensure that the state 
would not be required to prove a "compeling justification" for 
a practice having only discriminatory impact (Id. at 248). 
In other words, its focus was to clarify the inapplicability, 
absent a showing of discriminatory intent, of the rigorous 
"compeling state interest test" -rather than on discussing 
precisely which "lesSer" standard should apply. 
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on this point.* In Richardson v. McFadden** the Court of 



Appeals for the Fourth Circuit, after holding that in the 
absence of discriminatory intent, Title VII standards would 
not apply, specifically stated: 

We agree with the Fifth Circuit in Tyler v, Vickery , , . that 
under the Equal Protection Amendment the issue is still 
whether the examination is job-related, albeit a less de- 
manding inquiry. The hallmark of a rational classification 
is not merely that it differentiates, but that it does so 
on a basis having a fair and substantial relationship to 
the purpose of the classification. Id at 1099. And here 
the purpose of the classification is to distinguish between 
persons demonstrating minimal competence to practice law 
and those lacking such knowledge and skill.*** 



*In a post- Davis appeal of certain remedial issues in 
Chance v. Board of Examiners , 561 F. 2d 1079 (2d Cir. 1977), 
plaintiffs specifically argued that Davis did not overrule the 
substantive equal protection analysis adopted by the court in 
the earlier stages of the case. The appeals court, however, 
decided the immediate issues without reaching this question. 

**540 F. 2d 744, 748 (1976) . 

***As the court noted in McFadden, the decision of the 
Fifth Circuit in Tyler , the single court of appeals decision to 
have adopted the discriminatory intent standard prior to Davis, 
was cited by the Supreme Court with approval in that case. The 
applicability of the "fair and substantial relationship test" 
was also discussed by the three-judge court in South Carolina , 
£U££a, which although perhaps otherwise inclined to apply the 
traditional rational relationship approach, apparently felt 
constrained by the Fourth Circuit's opinion in McFadden to 
analyze the facts under a "fair and substantial relationship" 
approach . 

Note that in applying the middle-ground test, the court in 
McFadden held that the challenged bar examination was fairly 
designed to test minimal competence in the field of law. In 
considering the precedential impact for other certification and 
licensing situations of this and other cases upholding the bar 
examination, the fact that judges, as lawyers, tend to be per- 
sonally familiar with these tests (and, in addition, would have 
personally performed well on them) might be of some relevance. 
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Thus, although the impact of Davis on this issue is still not 
fully clear, the middle-ground "fair and substantial" relation- 
ship approach to equal protection analysis, which has been 
extensively applied in cases involving employment selection 
testing, would appear to be a viable approach for judicial 
consideration of other testing practices.* 

"Virtually all of the cases invoking the middle ground equal 
protection test to date, both in the employment discrimination 
and m the educational testing contexts, have involved situ- 
ations of discriminatory impact against racial minority groups. 

Debra P. v . Turlington , p. [87] ff. supra , where claims of 
aclass encompassing all students, white and black, were con- 
sidered simultaneously with claims of specific subclasses of 
black students.) The reality of such impact, in fact, was- what 
induced many courts to search for a means for giving substantial 
consideration to minority plaintiffs' claims, even though in the 
absence of specific discriminatory intent, "strict scrutiny" 
could not be applied. The logic of the "fair and substantial" 
relationship test is such, however, that (as in Debra P. ) non- 
minority plaintiffs in future cases where a clear pattern of 
unvalidated testing practices is established may also be held by 
the courts to be entitled to relief under the equal protection 
clause. Note m this regard that in Davis, the Supreme Court 
indicated that absent a showing of discriminatory intent, a 
plaintiff "whether white or black" (Id. at 245) would be testing 
practices. in other words, the emphasis on discriminatory 
impact entitles minority plaintiffs to no special consideration. 
Hence, it may be that after Davis, either all plaintiffs in 
testing situations will be afforded middle-ground scrutiny, or 
none will. 

Thus far, it might be said that invocation of the middle- 
ground test has generally been triggered when plaintiffs consri- 
tuted a "semi-suspect" class (i.e., sex discrimination cases) or 
a suspect class not entitled to full strict scrutiny treatmei?i: 
(I.e., blacks establishing discriminatory impact, but not dis- 
criminatory intent in employment practices) . The reading of 
Davis-McFadden set forth above might imply an additional broader 

triggering" concept calling for invocation of middle-ground 
analysis m certain substantive areas which through historical 
development or as a matter of judicial policy justify a moderate 
degree of judicial scrutiny, whether or not "suspect" or "semi- 
suspect" groups constitute the plaintiff class. Employment 
selection and certain educational testing practices may fall 
into this category. 
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FOOTNOTES 



!• Pincher, "Personal Testing and Public r ,"28 Am, Psych, 

489, 494 (1973), Similarly, a body compose representatives 
from industry associations (such as the int tional Personnel 
Management Association) , called the Ad Hoc :p on the Proposed 
Uniform Guidelines on Employee Selection Procedures, asserted to 
the EEOC in its "Comments" dated February 17, 1978 (at p, ii) : 

The professional community over the last several years 
has made known its views that these guidelines presented 
a set of requirements with which no employer, even the 
largest, and no professional, even the most expert, 
could comply, 

2, See, e,g, , Lerner, " Washington v, Davis : Quantity, Quality 
and Equality in Employment Testing," 1976 Sup, Ct, Rev, 263, 
304; Johnson, " Albemarle Paper Company v. Moody ; "The Aftermath 
o£ Griggs and the Death of Employee Testing," 27 Hast, L, J, 
1239 (1976); Note, "Developments in the Law: Employment Dis- 
crimination and Title VII of the Civil Rights Act of 1964," 

84 Harv, L, Rev, 1109, 1127 (1971); Wilson, "A Second Look at 
Griggs v. Duke Power Co, r Ruminations on Job Testing, Discrim- 
inatLon and tne Role of the Federal Couxts," 58 Va, L, Rev, 844 
(1972); N, Glazer, Affirmative Discrimination 56 (1975,, 

3, See Chapter 1 supra , 

4, For example, the "Standards for Educational and Psychologi- 
cal Tests and Manuals" published by the American Psychological 
Association have repeatedly been considered and cited by the 
courts in these cases. The original Guidelines on Employee 
Selection Procedures issued by the Equal Employment Opportunity 
Commission, 29 C,F,R, Part 1607 (1970) [hereinafter referred to 
as the "1970 EEOC Guidelines"], as well as later guidelines 
adopted by the EEOC and other federal agencies on which the 
courts have extensively relied, also incorporate these stand- 
ards. In fact, the original version of the EEOC Guidelines was 
largely generatsd by a group of testing experts brought together 
for that purpose by the EEOC's office of research, Blumrosen, 
"Strangers in Paradise: Griggs y, Duke Power and the Concept 

of Employment Discrimination,'^ 71 Mich, l. Rev, 59, 97 (1972), 
And, the recently-promulgated 1978 Uniform Guidelines jointly 
adopted by the EEOC and other federal executive agencies were 
enacted only after receipt, and consideration, of voluminous 
written and oral testimony by individual psychologists and of- 
ficial representatives of the APA, the International Personnel 
Management Association and more from 200 other groups. 



Uniform Guidelines on Employee Selection Procedures (1978), 43 
Fed. Reg. 38, 290, 38 295 (Aug. 25, 1978) [hereinafter referred 
to as "the 1978 Uniform Guidelines"]. See also Proposed Rule- 
making on Uniform Guidelines on Employee Selection Procedures 

tirr^^f^'.^^'^:;, l^"^)- Gorham, "whom Does Govern- 

ment Listen To?" 29 Pers. Psych. 530 (Winter, 1976). According 
to Prof. Alfred Blumrosen, a prime consultant to the EEOC during 
th^e deliberations, the main professional concerns centered on 
oermitions of content and construct validity. Although the 
state of professional opinion was far from unanimous on the 
points raised, substantial modifications were made in the final 
draft of the 1978 guidelines in response to these concerns. 
(Interview, April 2, 1979) 

5. For a discussion of criterion validation and alternative 
testing requirements, see p. [17], infra. However, although it 
^^^•f?®^^®'^-'-^ ^^^^ pointed out that the validity of the concept 
ot differential validation for discrete minority groups has not 
been fully substantiated in the psychological literature (see, 

f ^ Johnson, supra note 2, at 1259. Note, "Proof of Job^ — 
Relatedness," 52 Notre Dame Law R. 95, 104 (1976). Note, "De- 
velopments m the Law: Employment Discrimination in Title VII 
?fo^?f ^^''^^ Rights Act of 1964," 85 Harv. L. Rev. 1109, 1128 
(1971) ; Lerner supra note 2 at 293) , the courts have neverthe- 
less tended to insist on adherence to differential validation 
requirements in cases where a substantial adverse impact on 
minority job applicants has been established. see, e.g. , United 
States V. Georgia Power Company, 474 F. 2d 906,1X4 Tsth Cir. 
1973), Rogers v. International Paper Co., 510 F. 2d 1340, 1350 
(8th Cir. 1975). S^ also Albermarle Paper Co. v. Moody 422 
U.S. 405, 425 (1975), Cooper and Sobol, "Seniority and Testing 
under Fair Employment Laws: A General Approach to Objective 

^^o^of^^ °^ Hiring and Promotion," 82 Harv. L. Rev. 1598, 1645-6 
( 19 59 ) . 

6. For a detailed discussion of the legitimacy and effective- 
ness of judicial involvement in public policy making, see M. 
Rebell and A. Block, Educational Policy Making and the"Courts 

( forthcoming) . 

7. For a complete understanding of the state of the law on 
competency assessment issues, it would, of course, be necessary 
to also thoroughly survey the numerous rulings of the Equal 
Employment Opportunity Commission in its probable cause and con- 
ciliation decisions. Such an examination is beyond the scope of 
the present effort. EEOC decisions and conciliation agreements 
obviously have a substantial impact on practices in the field, 
but If a respondent is unwilling to accept the Commission's 
rulings, it can only enforce its orders by bringing the case to 

5®,.™^^^*. ^ ^2 U.S.C.A. SS2000-e.5 et seq. For a review 
o£ EEOC decisions on some of the issues raised in this paper. 
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see Connolly and Connolly, "Equal Employment Opportunities: 
Case Law Overview," 29 Mercer L. Rev. 677 (1978). Note also 
tnat because the focus of the present chapter is on the judicial 
treatment of test validation issues, the review of the cases 
contained herein will not consider the additional, complex 
issues concerning the requisite degree of "adverse impact" 
necessary in most cases to trigger the detailed court" scrutiny 
of testing practices under Title VII of the 1964 Civil Rights 
Act. In other words, in almost all of the cases discussed in 
this chapter, the courts will have found a pattern of adverse 
impact as a threshold matter before commencing their discussion 
or the validation issues. 

8. Cooper and Sobol, supra note 5, at 1637; "Special Issue: 
testing and Public Policy," 20 Amer. Psych. 857 (Nov. 1965). 
As one commentator put it, "there are more ability tests being 
given annually in the United States than there are people." 
Note, "Developments in the Law: Employment Discrimination and 
Title VII of the Cxvil Rights Act of 1964," 84 Harv. L. Rev. 
1109, 1120 (1971). 

9. Myart v. Motorola Company, reprinted in 110 Cong. Rec. at 
5662. 

10. 42 U.S.C. % 2000-s(h) . 

11. As indicated in note 7, specific enforcement of the 
provisions of the act could only be undertaken through the 
courts . 

12. Blumrosen, supra, noe 4, at 97. See also Note, "Employment 
Testing and FEA Guidelines on Employment Selection Procedures- 
One Step Forward and Two Steps Backward for Equal Employment 
Opportunity," 26 Cath. L. Rev. 852 (1977). 

13. Albermarle v. Moody, 422 U.S. 405, 452 (1975), (Burger, 
C.J., dissenting). See Note, "Weight of E^TOC Guidelines in 
Evaluation of Employment Selection Procedures," 50 Tul. l Rev 
397 (1976) . f . i.. Kev. 

14. 296 F. Supp. 40 (N.D. Ala. 2968). 

15. 2 EPD SIO, 293 (N.D. Ga. 1970). 

16. See also Broussard v. Schlumberger Well Services, 315 F 
Supp. 506, 512 (S.D. Texas 1970). 

17. 296 F. Supp. at 76. 

18. 292 F. Cupp. 413 (S.D. Ohio 1968). 



19. 306 F. Supp. 1355 (D. Mass. 1969). 



20. 319 F. Supp. 314 (E.D. La. 1970). 



21. See also Penn v. Stumpf, 308 F. Supp. 1238 (N.D. Calif. 
1970) (motion to dismiss denied in case involving mental ability 
and general tests for a policeman's job). 

22. Under some circumstances transfer of incumbent employees 
to a more desirable job level would be permitted if one, rather 
than both, of the prerequisites were met. 



23. 

1968) 


Griggs 


V. Duke 


24. 

Cir . 


Gr iggs 
1970) . 


V. Duke 


25. 


Gr iggs 


V. Duke 


26. 


Id. at 


436. 


27. 


Id. at 


431. 


28. 


Id. at 


433-434. 


29. 


United 


States V 



(5th Cir. 1973). Some courts went further, indicating that the 
guidelines "control." See, e.g. , Rogers v. International Paper 
Company, 510 F. 2d 1340, 1345 (8th Cir. 1975). Many courts made 
strict compliance with the Guidelines a requirement in their 
remedial decrees. See , e.g. , eeoC v; Detroit Edison Co.. 515 
F. 2d 301, 317 (6th"cTr. 1975). 

30. See, e.g. , Vulcan Society of the N.Y.C. Fire Department v. 
Civil Service Commission, 360 F. Supp. 1265 (S.D.N.Y. 1973), 
^^(^c I^V'o?^ Cir. 1973); Douglas v. Hampton, 512 F. 

2TT76 (D.C. Cir. 1975), Officers for Justice v. Civil Service 
Commission, 371 F. Supp. 1328 (N.D. Calif. 1973), U.S. v. Local 
2d 62r(2d*Cir^^i974^ (S.D.N.Y. 1973), modified in part , 501 F. 



31. 422 U.S. 405 (1975) . 



32. 


Id. 


at 


408. 


33. 


Id. 


at 


431. 


34. 


Id. 


at 


431. 


35. 


Id. 


at 


449 (Blackmun, J. concurring) . 


36. 


Id. 


at 


451. 



37. Cf. Note, "Application of EEOC Guidelines to Employment 
Test Validation," 41 G. W. U. L. Rev. 505 (1973). 

38. This total consists of all cases annotated under the 
"Measuring Employment Qualifications" (SS460-484) section of 
the CCH Employment Practices Guide for the period in question, 
supplemented by additional test validation cases listed under 
head notes 49, 82 and 129 in the annotations to 42 U.S.C.A. 
S2000 e-2. (The lower court decisions in Albermarle and in 
Washington v. Davis were excluded from the sample.) This 
grouping, although incorporating all cases considered to be of 
significance by two independent annotators, of course, contains 
only reported decisions and by its very nature would tend to 
emphasize cases in which employment validation and testing 
issues were considered in substantive detail by the courts. 
Cases which were settled prior to issuance of a decision, or in 
which issues were decided in a summary manner, would, therefore, 
tend to be excluded from the sample. 

39. 331 F. Supp. 1134 (S.D. Ala. 1971) aff 'd 466 F. 2d. 122 
(5th Cir. 1972). But see also , reaffirmance of original deci- 
sion in Colbert , supra , note 15, at 4 E.P.D., S7780 (N.D. Ga. 
1971) , atter remand following Griggs . 

Allen involved achievement tests for transfer and promotion 
within a local police force. The test at issue was the "only 
known standardized police test," although it had not been vali- 
dated for local use. Acknowledging that "comprehensive statis- 
tical studies" had not been undertaken, the court nevertheless 
refused to strike down the test because it seemed facially job- 
related and because invalidation of the test might open the door 
to a "spoils system" or at the least would require the city to 
spend an estimated $30,000 to conduct a test study. 

Note, however, that in 1978 the same judge, ruling on a 
follow-up motion in the same case, held that in the light of 
the post-1972 applicability of Title VII to local governmental 
agencies, the emphasis on the EEOC Guidelines in Albermarle and 
the further precedents in the 5th Circuit, he would apply spe- 
cific requirements of the new 1978 Uniform Guidelines, and award 
substantial relief to the plaintiffs. The fact that not one 
black had been promoted to sergeant during the 7 year interval 
between the two decisions also obviously influenced this result. 
Allen V. City of Mobile, 464 F. Supp. 433 (S.D. Ala. 1978). 

40. Spurlock v. United Airlines, Inc. 330 F. Supp. 228 (D. 
Colo. 1971), aff ;d , 475 F. 246 (10th Cir. 1972) (flight time 
requirements neid to be substantially correlated with job 
performance by airline flight officials); Sims v. Sheet Metal 
Workers 353 F. Supp. 22 (N.D. Ohio 1972), aff'd in part , 
remanderl in part , 489 F. 2d 1023 (6th Cir. 1573) (reading. 
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mathematics, and mechanical comprehension tests found to be 
validated, including differential validation); Kinsey v. Leqq, 
Mason & Co. , 8 E.P.D. 9767 (D.C., D.C. 1974) (general aptitud^ 
and sales batteries for security salesman found to have .49 
correlation to valid criterion measures); Afro-American 
Patrolman's League v. Duck, 366 F. Supp. 1095 (N.D. Ohio 1975) 
(police exam held to be content and construct valid; performance 
evaluation alternative held "impractical"); Smith v. St. Louis 
Railway, 397 F. Supp. 580 (N.D. Ala. 1975) (general aptitude 
tests held job-related in accordance with Guidelines) . 

41. See, e.g. , Hester v. Southern Railway Co. 497 F. 2d 1374 
(5th cir. 1974) (discriminatory impact not established), 
Frontera v. Sindell, 522 F. 2d 1215 (6th Cir. 1975) (no require- 
ments to give exam in Spanish), Tyler v. Vickery, 517 F. 2d 1089 
(5th Cir. 1975) (discriminatory intent required to invoke Title 
VII standards in challenge to bar examination), Mele v. U S. 

Dep t. of Justice, 395 F. Supp. 592 (D. N.J. 1975) (Title VII 
protection held not to apply for white male) . 

42. See, e.g. , Chance v. Board of Examiners, 330 F. Supp. 203 
(S.D. N.Y. 1971) aff 'd 458 F. 2d 1167 (2d Cir. 1972); Smith v. 
City of E. Cleveland, 363 F. Supp. 1131 (E.D. Ohio 1973), rev'd 
in_Dart, 520 F. 2d 492 (6th Cir. 1975), Officers for Justi^FTT 
Civil Service Commission, 371 F. Supp. 1328 (N.D. Calif. 1973)- 
Watkms V. Scott Paper Company, 530 F. 2d 1159 (5th cir. 1976). 

43. 490 F. 2d 387, 394 (2d Cir. 1973). 

44. See, e.g. , Vulcan , note 30 supra at 395, Douglas v 
Hampton, 512 F. 2d 976, 984 n. 62 (D.C. Cir. 1975). 

45. These impressions are consistent with the specific find^'nqs 
concerning the judicial capacity to engage in sophisticated 
social fact-finding as reported in Rebell & Block, supra, 

note 6. f ' 

46. See, e.g. , Chance , note 42 supra ; Vulcan, note 30 supra; 
°"'^.£|i Hampton , note 45 supra , in this regard, the co urts 
anticipated the changes eventually incorporated into the 1978 
Uniform Guidelines which now acccept content, construct or 
criterion-related validation as "equivalent approaches." 

47. 29 C.F.R. +1607.3. See Harper v. Mayor and City Council 
of Baltimore, 359 F. Supp. 1187, 1204-5 (D. Md. 1973) and cases 
cited therein. On this point the language in S3.B of the 1978 
Uniform Guidelines substitutes exhortatory language for the or- 
iginal mandatory requirement in the EEOC Guidelines. See also 
Allen V. City of Mobile, 464 F. Supp.. 433 (S.D. Ala. 19781: 
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48. See , e.g. , United States v. Jacksonville Terminal Company, 
451 F. 2d 418 {5th Cir. 1971); Crockett v. Green, 388 F. Supp. 
912 {E.D. Wise. 1975), aff 'd , 534 F. 2d 715 {7th Cir. 1976). 
The third of the highly controversial EEOC provisions, differen- 
tial validation, was broadly invoked by the courts, as indicated 
at note 5 above, even when professional reservations on the 
practice were known apparently because such standards went to 
the heart of equal employment opportunity law enforcement. See 
Georgia Power, supra note 29, at 914. 

49. . 426 U.S. 229 {1976) . 

50. As the Court itself noted {426 U.S. at 245 n. 12) virtually 
every federal District Court and Court of Appeals which consid- 
ered the issue, had assumed that the Title VII impact standard 
should be incorporated into constitutional employment discrimi- 
nation cases, with the single exception of the Fifth Circuit's 
decision in Tyler v. Vickery, 517 F. 2d 1089 {1975). Not men- 
tioned in that footnote is the fact that the Court itself had 
directly encouraged these understandings, both by refusing to 
accept certiorari and review the lower court decisions in those 
cases {See, e.^. , Bridgeport Guardians v. Bridgeport Civil 
Servants Association, 354 F. Supp. 778 {D. Conn. 1973), af f 'd in 
part , rev'd in part , 482 F. 2d 1333 (2d Cir., 1973), cert . denT" 
421 U.S 991 {1975)) and by its specific notation in McDonnell 
Douglas Corporation v. Green, 411 U.S. 792, 802, n. 14 {1973) 
which cited the decisions in Chance and Castro as being proper 
demonstrations of the application of the Griggs demonstrable 
relationship requirements, it would appear, then, that the 
Court itself had accepted the logic of the lower courts' incor- 
poration of Title VII impact standards in constitutional employ- 
ment discrimination cases, unitl it had occasion to fully focus 
on the implications of these development for broader fields of 
constitutional law. Since the 1972 amendments had extended 
Title VII 's coverage to virtually the entire employment dis- 
crimination area, pronouncement of a new constitutional intent 
standard in Davis could correct some developing precedents in 
these cases, without substantially retarding enforcement of the 
actual job-relatedness requirements. Since Davis, several dis- 
trict courts have held that Title VII cases involving public 
sector defendants also would require an intent standard, but 
these decisions have been largely reversed by recent circuit 
court opinions which have held that the statutory impact stand- 
ard applied to public as well as private employers. Scott v. 
City of Aniston, 430 F. Supp. 508 {N.D. Ala. 1977) rev'd . 597 

F. 2d 897 {5th Cir. 1979); Blake v. City of Los Angeles, 435 
F. Supp. 55 {CD. Calif. 1977), rev'd 595 F. 2d 1367 {9th Cir. 
1979). See also U.S. v. City of Chicago, 573 F. 2d 416 
(7th Cir. 1978). Note, "Title VII and Public Employers: Did 
Congress Exceed its Powers," 78 Col. L. Rev. 372 (1978). The 
Supreme COurt has avoided ruling directly on this issue in 



backed away from any reference in Albermarle that strict adher- 
ence to the guidelines is necessary." Connolly and Connolly, 

Equal Eniplo:..,>nt Opportunities, Case Law Overview," 29 Mercer 
L. Reve. 637, 700 (1978). See also Image of Create San Antonio 
V. Brown 570 F. 2d 517, 520 (5th~cTr. 1978). 

52. Davis V. Washington , 348 F. Supp. 15 (D. D.C. 1972). 

53. Washington v. Davis, 512 F. 2d 956 (D.C. Cir. 1975). 

54. 426 U.S. at 250-251 (emphasis added). 

55. 433 U.S. 321 (1977) . 

56. See, e.g. , McDonald v. Santa Fe Rail Transportation 

Company, 427 U.S. 273, 279 (1976); Nashville Gas Company v. 

Satty, 434 U.S. 136, 142-43 (1977); TWA v. Hardison, 432 U.S. 

63 (197/). See also N.Y.C. Transit Authority v. Beazer 99 S 

Ct. 1355, 1366 n. 31 (1979). In U.S. Board of Commissioners, 

(1978), after citing Albemarle , the Court 
held that: 

When a Congress that reenacts a statute voices its approval 
of an administrative or other interpretation thereof. 
Congress is treated as having adopted that interpretation 
and this court is bound thereby. 

The Legislative history of the 1972 amendments to Title VII 
clearly indicates that both the Griggs decision and the 
specific EEOC guidelines were understood and approved. See 
Hourse Report 92-238. See also Lorillard v. Pons, 434 u S 
575, 580 (1978) . 

Note, however, that where the court believes that a position 
of an administrative agency, such as the EEOC, is inconsis- 
tent with legislative intent, its guidelines will not be 
followed. See, e.g. , General Electric Company v. Gilbert, 
429 U.S. 125 (1976), but cf . Nashville Gas Co. , supra . 

57. This post-Davis grouping consists of all cases decided 
after the fall of 1976, and annotated under headnotes 49, 82, 
82-a and 129 m the annotations of 42 U.S.C. S2000e.2 through 



Black V, City of Los Angeles, 595 F. 2d 1367 (9th Cir. 1979)1 
Davis V. County of Los Angeles, 566 F. 2d (9th Cir. 1977), 
dismissed as moot , U.S. (1979). Judge Newcomer, in Dickerson 
V. U.S. Steel, 17 E.P.D. S8525 (E.D.P. 1978), in a voluminous 
opinion, undertook an Albermarle - type approach in measuring 
defendant's test validation attempts against each of the spe- 
cific relevant guideline standards; he conci ^ed that they were 
wanting in most respects. Accord, Vanguard justice Society Inc. 
V. Hughes, 471 F. Supp. 670 (D. Md. 1979). 

60. 464 F. Supp. 433 (S.D. Ala. 1978). 

61. However, in situations involving very simple facts, some 
courts have basically ignored the EEOC guidelines and accepted 
the facial validity of the challenged practice. See e.g. , 
Jenkins v. Caddo-Bossier Association for Retarded Children, 570 
F. 2d 1227 (5th Cir. 1978) (unvalidated promotion standards for 
employees of small, sheltered workshop for mentally handicapped 
involving 26 employees upheld on the basis that supervisors 
obviously knew all individuals and administration of objective 
criteria would be "impractical and foolish." Note also the 
recent shift inits position on this issue by the Fifth Circuit 
in James v. Stockham Valves and Fittings Co., 5659 F. 2d 310 
(5th Cir. 1977), where the Fifth Circuit expressed its continued 
reliance on the Guidelines. A year later, however, in Image of 
Greater San Antonio v. Brown, 570 F. 2d 517 (5th Cir. 1978), 

the same court strongly questioned the validity of the specific 
" Griggs standards" in light of Davis , and indicated that a more 
general "good reason" standard might now be applicable. 



62. 


354 


F. 


Supp. 778 (D. 


Conn. 1973) . 


63. 


Id. 


at 


790. 




64. 


Id. 


at 


788. 




65. 


354 


F. 


Supp. at 792, 




66. 


482 


F. 


2d 1333, 1337 


(2d Cir. 1973) . 


67. 


431 


F. 


Supp. 931 (D. 


Conn. 1977). ("Bridgeport II") 



68. 



431 F. Supp. at 936. 



71.^ Firefighters Institute for Racial Equality v. City of St. 
Louis, 410 F. Supp. 948 (E.D. Mo. 1976), aff'd in pa rt, rev'd 
in_E££t, 549 F. 2d 506 (8th Cir. 1977), cert denied , 434 U.s7 
819 (1977) provides a good illustration of a post-Davis case in 
which plaintiffs prevailed. The fire captain's promotional 
exam at issue in that case had been constructed on the basis of 
a professionally-developed job analysis and test construction 
procedure somewhat similar to that approved by the court in 
Bridgeport II . 

The appeals court held, however, tha although the test prep- 
aration here may have "appeared impressive in relation to those 
challenged in other cases" it still did not meet professional 
and statutory requirements. The fatal flaw in the validation 
process in this situation was that: 

The test Dr. O'Leary devised did not reflect his findings 
m the job analysis. The captain's exam admittedly failed 
to test the one major job attribute that separates a fire- 
fighter from a fire captain, that of supervisory ability. 
From the interviews conducted for the job analysis, the 
City's expert determined that almost 43% of a fire captain's 
time v/c,3 spent in supervision, a higher percentage of time 
than on any other single element. 549 F. 2d at 511 • 

In other words, failure to test for an essential attribute of 
the job was a violation of +1607.5 (a) of the eeOC Guidelines, as 
well as of the APA standards, both of which were specifically 
cited by the court. 

Noting that there may be no good pen and paper test for 
evaluating supervisory skills, the court in Firefighters Insti- 
ll" went on to discuss the assessment center technique as one 
"excellent method of supervisory evaluation" which the parties 
might consider at a remedial stage. (Apparently, because of 
the high costs involved — estimated at as much as $500 per 
person--th6 court was not inclined to specifically mandate 
utilization of this particular approach) . its specific order 
was that the defendants must review their practices, and the 
"lii?^^ "i"st be validated in accordance with the published 

EEOC guidelines." 
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, . w«, c . -a . «■ ut=ui.a r. V. lut j.j.ngcon, f. bupp (M.D. Fia. 
July 12, 1979); see also articles cited in note 163 infra. 



74. Morgan v. Kerrigan, 530 F. 2d 401, 414 (1st Cir. 1976); 
Board of Regents v. Bakke, 438 U.S. 265 (1978) (Brennan, J. 
concurring in part, dissenting in part). 

75. See, e.g. , 20 U.S.C. +1401 et sec[. The provisions of 20 
U.S.C. +1412(5) specifically require that testing and evaluation 
methods and procedures for the classification of handicapped 
children be selected and administered "so as not to be racially 
or culturally discriminatory." At least one commentator has 
in-terpreted these provisions as calling for the application of 
Griggs standards in this context. Note, "Enforcing the Right 

to an Appropriate Education: The Education for all Handicapped 
Children Act of 1975," 92 Harve. L. Rev. 1103, 1117 (1979). 
See also discussion of Larry P. , pp. [72-746], in fra . 

76. See, e.g. , 20 U.S.C. S3169c(l) (c) ; 45 C.F.R. S185.43. 

77. See generally Kirp, "Law, Politics and Equal Educational 
Opportunity: The Limit of Judicial Involvement," 47 Harv. Ed. 
Rev. (1977). 

78. 401. U.S. at 431. 

79. 401 U.S. at 433. 

80. See White and Francis, "Title VII and the Masters of 
Reality: Eliminating Credentials in the American Labor Market," 
64 Geo. L. J, 1213, 1217-19 (1976); Note, "Diplomas, Degrees 
and Discriminat-lon, " 26 Hast. L. J. 1377 (1975) 

81. See 29 C.F.R. +1607.2. Compare 1978 Uniform Guidelines 
S16.Q. 

82. 401 U.S. at 433, no. 8. 

83. Compare in this regard the position articulated by the 
Fifth Circuit: 

Graduation from high school demonstrates an ability to pass 
the various tests administered by the particular school. 
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with the view of the California district court in League of 
United Latin Americ-n Citizens v. City of Santa Anna, 410 F. 
Supp. 873, 901 (CD. Cal. 1976): 

This court, therefore, is reluctant to accept the idea that 
education requirements must be empirically validated. To 
accept that concept would be to adopt the proposition that 
the empiricist's method of arriving at truth are the only 
acceptable ones... 

84. The methodology for selecting these cases was similar to 
the methodology used in the sample of cases discussed at p. 23 
supra. Reported federal court opinions were located primarily' 
by shepardizing Griggs (through February 1979) for all subse- 
quent cases involving the diploma isue; in addition, to assure 
completeness of the sample, additional cases were sought in the 
CCH Employment Practices Guide (headnote 437); and the United 
States Code Annotated (headnotes to 42 U.S.C.A. 2000e) . 

85. The 33 decisions were contained in 29 separate cases. That 
IS, m four of the 29 cases the court issued distinct opinions 
affecting two different iob categories and qualification 
requirements. 

86. Dobbins v. Electrical Workers Local 212> 292 F. Supp. 413 
(S.D. Ohio 1968); Broussard v. Schlumburger Well Services, 315 

S"^^; lu^ J!^- Dobbins , the court found in 

favor Of the plaintiff on most claims, but upheld the high 
school diploma requirement without discussion, m Broussard , 
the court followed the lower court decision in Griggs (subse- 
quently reversed by the Supreme Court) in strik ing dow n a 
diploma requirement as applied to blacks hired for lower level 
jobs at a time when whites could attain the higher level 
positions at issue without a diploma, but permitted continued 
use of diplomas for all new employees. 

87. See, e.g. , Duhan v. Goodyear Tire and Rubber., 494 F. 2d 
817 (5th Cir. 1974) (tire factory); Padilla v. Stringer, 395 ^ 
Supp. 495 (D.N.M. 1974) (zookeeper). 

88. See, e.g. , E.E.O.C. v. Local 638, 532 F. 2d 821 (2d Cir. 
1978)' ^' ^s^eJ^al Motors Corp., 576 2d 1292 (8th Cir. 



i^i.i.w* ^ciou ±LKjn r±t^^ uu, f Hyn r , .iu z±± ^Dcn cir, 

Dozier v. Chupka, 395 F. Supp. 836 (S.D, Ohio 1975). 



92. Consideration of less discriminatory alternatives was 
specifically required under S+1607 . 3 of the 1970 EEOC 
Guidelines, and S3.B of the 1978 Uniform Guidelines. The 
Supreme Court in Griggs , interpreting Title VII and without 
specifically referring to the E.E.O.C. Guidelines on this 
point, emphasized that in this context "the touchstone is 
business necesssity." 401 U.S. at 431, 

93. cf. Dothard v. Rawlinson, 433 U.S. 321 (1977) (test for 
"strength" recommended instead of height and weight 
requirements) . In taking this position, the courts generally 
did not confront the further issue of whether such ability 
tests were themselves job-related. 

94. Castro v. Beecher, 459 F. 2d 725 (1st Cir. 1972); Arnold 
V. Ballard, 390 F. Supp. 723 (N.D. Ohio 1975); League of United 
Latin American Citizens v. Santa Anna, 410 F. Supp. 873 (CD. 
Cal. 1976); Morrow v. Dillard, 12 E.P.D. Sll, 199 (S.D. Miss. 
1976) on remand from 491 F. 2d 105 (5th Cir. 1974) cert. den. 
419 U.S. 895 (1974); U.S. v. City of Buffalo, 457 FTSupp~12 
(W.p. N.Y. 1978) . The diploma requirement in Washington v. 
D^vis apparently was not challenged by plaintiffs; in any 
event, it was not presented for review by the Supreme Court. 

95. This approval, of course, implicitly rejected the position 
taken by the E.E.O.C. and the Fifth Circuit Court of Appeals 
that diplomas should be subject to the same empirical 
validation standards as other tests. In two cases, this 
rejection was explicit. See Buffalo , supra , 457 F. Supp. at 
628-629; and League , supra , 410 F. Supp. at 901. Note also the 
common judicial assumption that the functions of a police 
officer are "not foreign to judicial experience." See 
discussion at p [23], supra . 

96. 457 F. Supp. at 629. 

97. In U.S. V. Lee Way Motor Freight, Inc., 7 E.P.D. 

S9066 (w.D. Okla. 1973) , the supervisory positions at stake 
traditionally had been filled by persons working their way up 
from truck driver and foreman jobs; indeed a ranking supervisor 



98. 475 F. 2d 216 (10th Cir. 1972). The soundness of the 
court's application of this rule to the evidence actually 
presented m Spurlock is questioned in Note, Emp loyment 
iax^U^/"r^^°" "" ^" '••^'^^"'^ "'^ '^^^ Headwinds . 52 N. CAR. L. REV. 

99. Similar factors were mentioned in Rice v. City of St. 
Louis, 464 F. Supp. 138 (D. Mo. 1978) (public health 
representative) and in Morrow v. Dillard , note 91, supra, 
(state narcotics agent)"; — — 

100. 475 F. 2d at 219. 

101. 455 F. Supp. 1102 (D. Del. 1978), aff'd in part , rev'd 

inpart, 601 F. 2d 76 {3rd Cir. 1979), cert, denied, u.Sl^ 

a97J)7 21 E.P.D. SS30, 316. In its paFtT¥l affirmance, the 
Third Circuit Court of Appeals ruled that the plaintiff was not 
an adequate representative of persons who had been denied 
teaching positions by application of the degree req;iiremnt 
since he himself held a doctorage degree at the time he was 
hired. Consequently, it reversed that part of the district 
court decision that had certified a class action, and had named 
Scott as class representative. Thus, the district court's 
holding on the degree requirement issue must be now considered 
as dictum." 

102. Interestingly, the E.E.O.C. (participating as an amicus 

curiae) initially argued that empirical validation was not 

necessary in this context but later retreated to a neutral 
position. 455 F. Supp. at 1125 n. 64. 

103. 455 P. Supp at 1126. 

104. This latitude is also evident in the diverse holdings in 
an analogous body of cases, those involving challenges to other 
non-test employment criteria such as height, weight, experience 
or personal character requirements. The amount of psychometric 
analysis in these cases ranges from common sense findings that 
a good back is manifestly related to performing manual labor 
(Smith V. Olm Chemical Corp., 555 F. 2d 1283 (5th Cir. 1977) 
(en band), or that a driver's accident record is related to the 
Dob of truck driving (Adams v. Texas & Pacific Motor Transport 
CO., 408 Supp. 156 (E.D. La 1975)); to detailed consideration 



ERIC 



ux^Duusbeu ciu p. Lz^-^4j supra, probably will accelerate The 
trend toward first approaching these cases by applyign business 
necessity doctrine, calling for tests of strength rather than 
absoluta height/weight requirements, thereby avoding empirical 
validation issues in many instances. ( See also Crockett v. 
Green, 33d F. Supp. 912, 920-21 (E.D. Mo. 1975), aff'd, 534 2d 
715 (7th Cir. 1976)). 

105. Uniform Guidelines SS2. B, 15 Q; cf. 1970 E.E.O.C. 
Guidelines, S1607.2. 

106. In fact, the Uniform Guidelines specifically state at 
+2.B that the guidelines apply to "licensing and certification 
boards, to the extent thatttlicensing and certification may be 
covered by Federal equal employment opportunity law." 

107. See Tyler v. Vickery, 517 F. 2d 1089 (5th Cir. 1975); 
Woodward v. Virginia Board of Bar Examiners, 420 F. Supp. 211 
(E.D. Va. 1976); Delgado v. McTighe, 442 F. Supp. 725 (E.D. Pa. 
1977). 

108. See , e.g. , Vanguard Justice Society, inc. v. Hughes, 471 
F. Supp. 670 (D. Md. 1979), where the court held that 

The term "employer" as it is used in Title VII is 
sufficiently broad to encompass any party who significantly 
affects access of any individual to employment 
opportunities, regardless of whether that party may 
technically be described as an "employer" of an aggrieved 
individual as that term has generally been defined at 
common law. Despite its concededly limited role in the 
hiring process, the Baltimore Civil Service Commission 
exercised substantial authority and discretion in the area 
of testing of applicants for entry level positions with the 
department. 

Id^. at 696. See also Curran v. Portland Super intency School 
Comm., 435 F. Supp. 1067 (D. Me. 1977); Puntolillo v. New 
Hampshire Racing Comnnssion, 375 F. Supp. 1089 (D.N.H. 1971); 
Sibley Memorial Hosp. v. Wilson 410 F. Supp. 513 (N.D. Cal. 
1976) . 



110. Baker v. Columbus Municipal Separate School District, 329 
r* ''^^ "^ss. 1971), aff 'd 462 F. 2d 1112 (5th Cir. 
1972)? Walston v. County School Board of Nasemond County, 492 

?4T^fp^n\/^^^ ^HknW^^' ^- North Carolina 400 F. Supp. 

343 (E.D.N, car. 1975), vacated , 425 F. Supp. 789 (1977)- 
Georgia Association v. Nix, 407 F. Supp. 1102 (N.D. Ga. 1976). 
See also Armstead v. Starkville Municipal Separate School 

?^f^/cf!' ^- ^"PP- (W-^- "iss. 1971), aff 'd , 461 F. 2d 

276 (5th Cir. 1962). Note that all of these cases took place 
m the deep south, and the cases reflected patterns of present 
purposeful discrimination, or lingering effects of such 
discrimination in the past. 

111. 351 F. Supp. 196, 205. 



112. 492 F. 2d at 926. 



^^o;o^^^^ ^- ^"PP- • l^'^'^)' aff 'd , 434 U.S. 1026 

114. 445 F. Supp. at 1112. 

115. Both S1607.5(b) (3) of the E.E.O.C. Guidelines and 
S12(b) (3) of the FEA Guidelines required that if success in a 
training program were to be utilized as an employment selection 
measure, the job relevance of the training program needed to be 
established. Accord, 1978 Uniform Guidelines SS14 Bf31 
14.C(6). 



116. 445 F. Supp. at 1113. 

117. 445 F. supp at 1115-6. 

118. 445 F. supp. at 1108 n. 13. 



119. Cf. Furnco Construction Corp. v. Waters 438 U.S. 567 
(1978) where in declining to invalidate a highly questionable 
hiring procedure, the Court held that "there is nothing in the 
record to indicate that the proposed alternative method would 
be any less 'haphazard, arbitrary, and subjective.'" 438 U S 
at 578. 



120. 434 U.S. at 1027. 



131 



i:..u.^.v.. V. uufomi, f. bupp. Z23, 254 (D. Del. 1978 

(in-basket assessment test conceded by plaintiffs to be 

job-related); cf. Friend v. Leidlinger, 446 F. Supp. 361, 377 
(E.D. Va. 1977), aff 'd , 588 F. 2d 61 (4th Cir . 1978) (claim 

that assessment center evaluators were unqualified not 

considered by the court because assessment process had no 

discriminatory impact) . 

123. No footnote 

124. 422 U.S. at 433. 

125. 457 F. 2d 348 (5th Cir. 1972). 

126. Waoe v. Mississippi, 372 P. Supp. 126, 142 (N.D. Miss. 
1974), affVd, 528 F. 2d 508 {5th Cir. 1976). Similarly, 
criteria such as "verbal expression, anpearance, maturity, 
drive, were considered unacceptable, subjective criteria in 
Robinson v. Union Carbide Company, 538 F. 2d 562, 662 (5th Cir 
1976) . 

127. 438 F. Supp. 213, 220 (E.D. Pa. 1977) 

128. See Comment, "Subjective Employment Criteria," 54 Detroit 
J. Urban L. 165 (1976). Note in this regard the emphasis upon 
"observable aspects of work behavior of the job" in -J-14.C. (4) 
of the 1978 Uniform Guidelines. See also SS14.A(2) and "^(3). 

129. 435 U.S. 79 (1973) . 

130. 435 U.S. at 102. 

131. ALthough the Horowitz decision was issued in 1978, the 
reluctance to intervene in academic judgments articulated 
therein represented an authoritative restatement of the law on 
this issue which had previously been widely stated by other 
federal courts. See,, e.g. , the following cases, all of which 
were cited by the Supreme COurt in Horowitz: Caspar v. Bruton, 
513 P. 2d 843 (10th Cir. 1976), Greenhill v. Bailey, 519 F. 2d 
(8th Cir. 1975); Mahavongsanan v. Hall, 529 F. 2d 448 (5th Cir. 
1976). S ee also Hubbard v. John Tyler Community College, 455 
F. Svjpp. 753 (E.D. va. 1978), Sofair v. Upstate Medical Center, 
44 N.!<r. 2d 475 (1978) . 
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larger black population assigned to the lower tracts. MOses v 
Washington Parish School Board, 330 F. Sup. 1340 (E.D. La. 
1971) , aff^ 456 F. 2d 1285 (5th Cir. 1972), cert, denied, 409 
U.S. 1013 (1972). See also Lemon v. Bossier Parish School 
Board, 444 F. 2d 1400, 1401 (5th Cir. 1971) (tracking 
prohibited regardless of validity of testing); McNeal v. Tate 
County School Board, 508 2d 1017 (5th Cir. 1975); United States 
T^K??^!,^"" City School District, 508 F. 2d 1017 (5th Cir. 1978) 
(ability grouping would continue to be prohibited until a 
showing is made that assignments are not based on results of 
past segregation or will remedy such results) . 

133. 343 F. Supp. 1306 (N.D. Calif. 1972) (preliminary 
injunction decision, aff 'd , 502 F. 2d 963 (9th Cir. 1974), 
F. Supp. (Oct. 16, 1979) (decision on the merits). 

134. 29 C.F.R +1607.8. (Larry P. v. Riles Civ. No. 71-2270, 
slip op. at 69 (Oct. 16, 1979)). Application of this standard 
amounted to a rejection of defendants' argument that I.Q. tests 
were permissible because they were widely used throughout the 
education system. 

135. 29 C.F.R. Sl607.5(b) (5) Larry P. v. Riles, note 134 
supra , slip op. at 72. 

136. Larry P. v. Riles, note 134 supra , slip op. at 65-66. 

137. Id. at 67. 

138. C-70 RFP (N.D. Cal. 1973) Consent Agreements Reproduced 
m Harvard Center For Law And Education, Classification 
Materials 199 (1973) (June, 1976 Supp at 39-40). 

139. 269 F. Supp. 401 (D. D.C. 1967), aff 'd sub nom. SMuch v. 
Hansen, 408 F. 2d 175 (D.C. Cir. 1969). 

140. 269 F. Supp at 484. 

141. 45 C.F.R. +185.43 (c) (1). See Board of Education, 
Cincinnati V. Department of H.E.W., 396 F. Supp. 203 (S.D. Ohio 
19/5 , modified on other grounds , 532 F. 2d 1070 (6th Cir. 
1976) (regulations held not arbitrary, and "merely declare 
existing law"0. 
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bcnoois," 24 Hast. L. J. 1129, 1168-70 (1973); Shea, "An 
Educational Perspective of the Legality of Intelligence Testing 
and Ability Grouping," 6 J. L. & Ed. 137, 141 (1977); Swift, 
"Testing: Misclassif ication and Invasion of Privacy" in Nolpe, 
Current Legal Issues in Education (1976) . See also United 
States V. Norcome, 375 F. Supp. 270, 286 (DT~D.crT974) , aff'd, 
F. 2d 686 (D.C. Cir. 1974). 

144. 501 F. 2d 1264 (9th Cir. 1974). 

145. In its 1979 decision, the court in Larry P. note 134 
supra, specifically cited Berkelman and reiterated these 
distinctions. Slip op; at 96. 

146. 501 F. 2d at 1267. 

147. See discussion on this point in Kirp, supra note 143, at 
755-758, indicating that school aptitude tests are probably 
accurate predictors of subsequent school success, and, in fact, 
probably have greater predictive validation than employment 
tests, and concluding that cultural bias could be eliminated 
only by revamping the entire school system. Cf. discussion of 
Larry P. pp. [72-74b] supra . — 

143. 401 F. Supp. 216, 242 (D. Mass. 1975), affd, 530 F, 2d 
401, 424 (1st Cir. 1976). 

149. Larry P. v. Riles, note 134 supra , slip op. at 95-6. 

150. 501 F. 2d at 1267. See also De La Cruz v. Torney, 582 F. 
2d 45, 59 n. 10 (9th Cir. 1978), reaffirming the holding of 
Berkelman on this issue. 

151. 396 F. Supp at 238. The law review commentaries which 
have considered these cases generally agree that the holdings 
in the ability testing- tracking cases can only be consistently 
understood at involving explicit or implicit application of the 
middle ground test. See Note, "Equal Protection and 
Intelligence," 26 Stan. L. Rev. 647 (1974); Kirp, note 143 
sup^^a at 744; Sorgen, note 143 supra at 1154; Shea, note 143 
supra 154. Compare Swift note 143 supra at 198-202. 

152. See also Spangler v. Pasadena City Board of Education, 
311 F. Supp. 501, 519 (CD. Calif. 1970). 



1973), affld 506 F. 2d 1028 (5th Cir. 1978) (judicial notice 
5S=rS °D J^i^espread use of SATs"). But cf. Copeland v. School 
Board, Portsmouth, Virginia, 464 F. 2a-5"37-(4th Cir. 1972) 

case remanded to determine if ability tests at issue were 

reliable", citing Grigqs ) . 

154. 60 Cal. App. 3d 814 (1976). 

155. Id. at 824 (emphasis added). 

156. 47 N.Y. 2d 440 (1979.) 

r^^* -,5°;.^^^!^^'^ ^^^^^ 1579), reversing 64 app. 
Div. 2d 369 (2d Dept. 1978). ^ 

158. Id. at 443. 

159. 47 N.Y. 2d at 444-445. Similarly, in Hoffman the court 
warned : 

In order to affirm a finding of liability inthese 
circumstances, this court would be required to allow the 
finder of fact to substitute its judgment for the 
professional judgment of the Board of Education as to the 
type of psychometric devices to be used and the frequency 
with which such tests are to be given. Slip op. at 5. 

In Peter W. the court took note of widespread "public 
dissatisfaction" with the public schools but concluded: 

[The schools] are already beset by social and financial 
problems which have gone to major litigation, but for which 
no permanent solution has yet appeard. [citations omitted] 
The ultimate consequence, in terms of public time and money 

(It malpractice claims were allowed), would burden t-hem— 
and society — beyond calculation. 

60 Cal. App. 3d at 861 

The distinction between injunctive relief and money damages 
also was a central concern for the federal trial court and the 
court of appeals in Frederick L. v. Thomas, 419 F. Supp 960 
(E.D. Pa. 1976), aff'd , 557 F. 2d 373 (3d Cir. 1977) (injunc- 
tion and 578 F. 2d 513 (3d Cir. 1978) (damage claim). Although 
cne reoerai court ordered a comprehensive injunctive remedy for 
policies and practices that violated the rights of learning 
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the form of educational services past the age of 21, or money 
payments. In at least one case, in-kind services were ordered 
(Mattie T. V. Holladay, No. DC-75-31-5 (D. Miss., Jan. 26, 
1979)). 

160. For example, the New York State Commissioner of Education 
promulgated a MCT program in September 1978, but several months 
later amended it to add a section on remedial instruction. 
N.Y. Comm. Regs. S103.2(c). 

161. See, e.g. , McClung, "Competency Testing: Potential for 
Discrimination," 11 Clearinghouse Rev. 439 (1977); McClung, 
"Are Competency Testing Programs Fair? Legal?," 11 phi Delta 
Kappan 397 (Feb. 1978) y McClung and Pullin, "Competency Testing 
and Handicapped Students, 12 Clearinghouse Rev. 922 (1978); 
Tractenberg, "Testing for Minimum Competency/A Legal Analysis," 
(unpublished, AERA Topical Conference Oct. 1978); Tractenberg, 
"Who is Accountable for Pupil Illiteracy?" (Unpublished, 1978 
National Right to Read Conference, May 1978) ; Tractenberg, The 
Legal Implications of Statewide Public Performance Standards 
(unpublished, Sept. 1977; an article styled as a reply to 
McClung and Tractenberg is Getz and Glass, "Lawyers and Courts 
as Architects of Educational Policy: the Case of Minimal 
Competence Testing," High Sch. J. 181 (Jan. 1979); Clague, 
"Competency Testing and Potential Constitutional Challenges of 
Everystudent' ," 28 Cath. U.L. Reve. 469 (1979): Lewis, 
"Certifying Functional Literacy: Competency Testing Programs: 
Legal & Educational Issues," 47 Ford. L. Reve. 651 (1979); See 
also several articles published in the May, 1978 issue of PhT" 
Delta Kappan; Haney and Madaus, "Making Sense of the Competency 
Testing Movement," 48 Harv. Ed. Rev. 462 (1978). 

162. Civil No. 78-892-Civl.-T.-C (M.D. Gla. July 12, 1979) 

163. Id., slip op. at 13. 

164. Id., slip op. at 30. 

165. DeFunis v. Odegaard, 416 U.S. 312 (1974). 

166. Regents of the University of California v. Bakke, 438 
U.S. 265 (1978) . 
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168. Sindler, note 169 supra , at chapter 7. The studies 
generally indicate that the undergraduate grade point average 
IS a better predictor of success in medical school than the 
MCAT. 

169. See, e.g. , ALevy, Downstate Medical enter, 39 N.Y. 2d 
326, 330 (1976) (1970 Report of Association bias on MCAT") ; 
Bakke v. Regents of the University of California, 132 Cal' 
Reptr. 680, 714 (1976) (Tobriner J. dissenting ("'objective' 
academic credentials on which the school had largely relied in 
the past did not accurately predict such minority applicants' 
qualifications..."). 

170. See DeFunis v. Odegaard, 507 P. 2d 1169, 1172-73 (S. 
S-^* ^^"^^^ ' Tribe, American Constitutional Law 1048 n. 
33 (1978). Reply Brief for Petitioner, in Bakk^, at p. 3: 

It is accurate to say that a minority admissions program 
results in selecting for admission from among many 
fully-qualified candidates some fully-qualified minority 
applicants who would not have been chosen under earliei. 
color-blind criteria selection. 

The vice of the general labels "better qualified" and "less 
qualified," is that they confuse qualification for medical 
education and the profession with selection for admission 
from among the fully qualified applicants, and they then go 
on to assume, contrary to fact, that there is some abstract 
and universal measure of who is "better qualified" for all 
purposes. 

171. 416 U.S. at 328-329, 334-335. 

172. 416 U.S. at 330. 

173. 416 U.S. at 340. 

174. Procedure at the College of Human Medicine, Michigan 
State University, described in Braverman, "Beyond Bakke," (Am. 
Jewish Committee 1978). 

175. There were some indications in Bakke that the general 
antidiscrimination standards of Title vi of the 1964 Civil 
Rights Act could be read to require, upon a showing of 
disparate impact, evidence of test validation in accordance 
with Griggs standards. It also should be noted that the four 
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^r;;nX<^.t""^.^"" ^=.ucuxax rdcjxax cxassxrication. This "middle 
ground approach was also explicitly adopted by the New York 
court of Appeals in Alevy , supra . See also Ely, "Foreword: On 
Discovering Fundamental Values," 92 HarvTT. Rev. 5, 12 (1978). 

As discussed in the preceding section in regard to minimum 
competency testing at the secondary level, the apparent 
inadequacies of the present standardized admissions tests, 
which affect not only on minority members, but also upon 
thousands of non-minority applicants in a highly competitive 
situation, may also give rise to a general, non-racially 
oriented claim under the middle ground test. As Justice 
Tobriner indicated in the California State Supreme Court- 
decision in Bakke , "As medical school admissions officials 
themselves acknowledge, these studies raise questions of the 
most serious order as to the propriety of the continuing use of 
traditional admission criteria." (132 Cal . Rep. at 714) 

176. For a discussion of testing applications in these areas, 
see W. Schrader, ed.. Measurement and Educational Policy (1979). 

l*^"^; See' IjlS-' James v. Board of Education of the City of New 
York, ?r^N.YTTd 357 (1977) (refusal to interfere with policy 
judgments of educational officials on test security and 
reliability issues) . 

^7?" ^H^mI^' ^- Cahill, 62 N.J. 473, 515 303 A. 2d 

rll'ii lu^^^^V ' N.J. Stat. Ann +18A: 71-5 enacted as a 

result thereof. 

iT^- III' e-g- ' EEOC V. Detroit Edison, 515 F. 2d 301 (6th 
rilnnt ■ ^^^^^ed a nd remanded on other grounds , 431 U.S. 951 
(1977), Kirkland v. N.Y. State Department of Correctional 
Services, 520 F. 2d 420 (2d Cir. 1975), Fire Fighters Institute 
V. City of St. Louis, 549 F. 2d 506 (8th Cir. 1977), Allen v 
City of Mooile, 464 F. Supp. 433 (S.D. Ala. 1978) 

180. For a further detailed discussion of the implementation 
of the Chance decree see Rebell & Block, note 6 supra, ch. 6 
For further illustrations of complex interplay between affirma- 
tive action quota considerations and scientific validation 
standards arising at the remedial stages of emplovment discrimi- 
nation cases, see, e^. Western Addition Community Service 
Organization v. Alioto, 369 F. Supp. 77 (N.D. Calif. 1973), 
aff_;_d, 514 F. 2d 542 (9th Cir. 1975) and Armstead v. Starkville 
Municipal Separate School District, 325 F. Supp. 560 (N 0 
Miss., 1971), modified, 4G1 F. 2d 276 (5th Cir. 1972) 



'J 3 



ERIC 



